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In this paper, the author argues that the recent decision in
Dunmore, where the Supreme Court of Canada held that the exclusion of
agricultural workers from a statutory labour relations scheme violated
the constitutional guarantee of freedom of association, breathes new life
into the possibility that s. 2(d) of the Charter may have a meaningful role
in protecting associational activity by employees and unions. The Court
departed from the principles articulated in its previous jurisprudence in
three important respects: by expanding s. 2(d) to embrace at least some
forms of collective action that can be exercised only in association; by
incorporating an equality analysis in the determination of whether a
freedom guaranteed by the Charter has been violated; and by defining
the scope of the government’s obligation to take affirmative action to
protect constitutional rights and freedoms. However, the author ques-
tions whether the Court has fully recognized the logical consequences of
its liberalized approach to freedom of association, which in his opinion
compels a re-examination of whether s. 2(d) also extends protection to
collective bargaining and strike activity.

1. INTRODUCTION

In this paper, I explore some of the doctrinal and practical
implications of the Supreme Court of Canada’s recent Dunmore!
decision, in which the Court held that the exclusion of agricultural
workers from collective bargaining legislation violated the freedom

* Sack Goldblatt Mitchell, Toronto. Without the intellectual contribution and com-
mitment of Ethan Poskanzer, who heads the research department at Sack
Goldblatt Mitchell, this paper would not exist, nor would many of the better and
more innovative (and sometimes even successful) legal arguments we make as a
firm.

1 Dunmore v. Ontario (Attorney General) (2001), 207 D.L.R. (4th) 193 (S.C.C.)
[hereinafter “Dunmore™].
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of association guarantee in s. 2(d) of the Charter.2 My primary focus
is on the implications of Dunmore for the scope of protected associa-
tional activity under the freedom of association guarantee, particu-
larly in the labour relations context. However, the Court’s decision
may also affect the interpretation and application of freedom of asso-
ciation outside the labour context, as well as other fundamental free-
doms.

Dunmore’s significance lies in the fundamental shift in
approach to defining the scope of Charter-protected activity under
s. 2(d), and in the Court’s recognition that the Charter can, in appro-
priate circumstances, impose affirmative an obligation on govern-
ment to safeguard fundamental freedoms. In this respect, Dunmore
reconsiders prior freedom of association caselaw, which had consis-
tently rejected the proposition that s. 2(d) protects activities that are
uniquely associational in nature, in particular, collective activities
inhering in trade union activity. Specifically in the labour context,
Dunmore breathes life into the possibility of a meaningful role for
s. 2(d) in protecting worker and trade union activity, including the
fundamental right to organize, and as I argue below, to engage in col-
lective bargaining and strikes, a role which most observers thought
unattainable after a string of labour Charter defeats in the past 14
years. Nonetheless, as I would readily concede, it is not yet clear that
the Court has recognized the logical and practical consequences of its
new doctrinal approach to freedom of association for its prior hold-
ings that neither collective bargaining nor the right to strike attract
s. 2(d) protection.

2 Two caveats. First, in the interest of full disclosure, I appeared as counsel for the
Canadian Labour Congress, which intervened in the Supreme Court of Canada
in both Delisle, infra, note 24, and Dunmore, supra, note 1. I cannot dispute that
there is some pleasure in being given a second opportunity to discuss the issues
considered in this paper, albeit in a very different forum. Second, my exclusive
focus in this paper is freedom of association in the positive sense, i.e. collective
associational freedoms such as organizing, bargaining and the right to strike.
Other cases, including Lavigne v. O.P.S.E.U., [1991] 2 S.C.R. 211, and more
recently Advance Cutting & Coring, infra, note 74, have considered freedom of
association in the negative sense, i.e. freedom from association, and from collec-
tive activities such as paying union dues or belonging to a trade union. These
cases raise separate doctrinal and conceptual issues, and are not considered here.
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Moreover, for the first time, the Court in Dunmore unequivo-
cally holds that the Charter may impose positive obligations on gov-
ernment to protect s. 2(d) and other fundamental freedoms, at least in
the context of selective exclusion from legislative protection of such
freedoms. On the other hand, certain aspects of the Dunmore deci-
sion can be read as restricting this positive obligation to the situation
of those suffering extreme social, political and economic disadvan-
tage, as in the case of agricultural workers.

As is clear by now, I believe that Dunmore is open to alternative
readings. It can be read as opening the door to an expansive role for
the freedom of association guarantee, particularly in the labour rela-
tions sphere where it tends to be most frequently litigated. A less gen-
erous view would regard the decision as making small concessions to
a more robust vision of freedom of association, but in a manner
which continues to confine the scope of associational activity pro-
tected by s. 2(d). I begin in Part 2 with an overview of the main com-
ponents of the Supreme Court’s earlier freedom of association
caselaw, an understanding of which is essential to comprehending the
breadth of the change in Dunmore and how the Court’s approach to
freedom of association may develop in the future. Part 3 then turns to
a discussion of the reasons in Dunmore, analyzing the key shifts in
the Court’s understanding of the freedom of association, and explor-
ing or at least identifying some of the mixed signals, happily leaving
to future courts the job of resolving these tensions.

2. CASELAW PRIOR TO DUNMORE

(a) The 1987 Trilogy

While s. 2(d) applies to all associational activity, the arena in
which it has been most litigated and its meaning most hotly contested
has been that of labour relations. In the first years after the enactment
of the Charter, the Court was faced with a series of challenges to leg-
islation interfering with fundamental components of the collective
bargaining system. In the Alberta Reference,® the challenged legisla-

3 Reference Re Public Service Employee Relations Act (Alberta), {1987] 1 S.C.R.
313 [hereinafter “Alberta Reference’].
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tion limited the right to strike of public sector workers. In the
Saskatchewan Dairy Workers* case, legislation ordering striking
employees back to work was at issue. In PSAC,’ the legislation under
challenge overrode freely negotiated collective agreements and
imposed wage controls.

All three cases, which have since come to be known as the free-
dom of association trilogy, found their way to the Supreme Court of
Canada at approximately the same time, were argued together in
1985 and decided in 1987, relatively early in the evolution of Charter
jurisprudence. In all three decisions, labour’s claims were denied,
albeit without the emergence of a predominant or lasting theory of
freedom of association. This was in part because only six members of
the Court participated, and in part because three different sets of rea-
sons were issued, which revealed a Court deeply split with respect to
the nature and scope of the guarantee.

The main decision was issued in the Albert Reference. For three
of the judges, freedom of association essentially meant no more than
the right to join together, to form and constitute an association. On
this view, the guarantee was not meant to extend in any way to the
protection of collective activities, such as the right to strike or collec-
tively bargain. Justice Le Dain (writing for himself and Justices
Beetz and La Forest) rejected the argument that freedom of associa-
tion extended to associational activities, including activities essential
to an association’s existence or the underlying purposes of the asso-
ciation:

.. . one must consider the implications of extending a constitutional guaran-

tee, under the concept of freedom of association, to the right to engage in par-

ticular activity on the ground that the activity is essential to give an
association meaningful existence.

In considering whether it is reasonable to ascribe such a sweeping inten-
tion to the Charter I reject the premise that without such additional constitu-
tional protection the guarantee of freedom of association would be a
meaningless and empty one. Freedom of association is particularly important
for the exercise of other fundamental freedoms, such as freedom of expression
and freedom of conscience and religion. These afford a wide scope for pro-

tected activity in association. Moreover, the freedom to work for the estab-
lishment of an association, to belong to an association, to maintain it, and to

4 RWD.S.U.v. Saskatchewan, [1987] 1 S.C.R. 460.
5 PS.A.C.v.Canada,[1987] 1 S.C.R. 424 [hereinafter “PSAC™].
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participate in its lawful activity without penalty or reprisal is not to be taken
for granted.®

Thus, these judges restricted freedom of association to engaging in
protected constitutional activity in association (something one would
have thought was independently guaranteed by the specific constitu-
tional protections at play), and to the formal, narrow, individual acts
of forming and joining an association, and participating in those of
its activities which are lawful to begin with (i.e. not subject to com-
mon law or statutory prohibition).

The apparent doctrinal or theoretical basis for this approach
was a concern that protecting all group activities, or activities essen-
tial to an association’s purposes, could potentially constitutionalize
all or too great a range of activity engaged in by two or more individ-
uals. In this respect, Justice Le Dain sought to avoid a result whereby
collective activity would be constitutionally protected even if the
same activity performed individually was neither constitutionally
protected nor even lawful.” If, as Justice Le Dain believed, freedom
of association is anchored in the individual, the rights of individual
members of a collectivity cannot be enlarged merely by the fact of
association. Of course, this approach rejects outright any notion that
an association is afforded constitutional protection on the basis of
some independent or inherent value in group or collective activity.

Justice Le Dain also offered an additional policy basis for nar-
rowly reading the s. 2(d) guarantee, at least as it applies in the labour
relations context, namely, an appeal to the principle of judicial defer-
ence as an aid to interpretation.® As Justice Le Dain wrote:

6 Alberta Reference, supra, note 3, at pp. 390-391.

7 As will become apparent below, and as the Court recognizes in Dunmore, this
concern may well be legitimate on its own terms, but it fails to consider whether
there is a meaningful or principled basis for protecting some associational activ-
ity, and/or for distinguishing between different forms and types of associational
activity. In other words, while it may be that s. 2(d) does not protect all associa-
tional activity, or all activity essential to an association’s purpose, this is not to
say that s. 2(d) does not protect any associational activity.

8 This is to be compared to the broad, purposive and generous approach which the
Supreme Court of Canada has normally taken in interpreting the scope of
Charter rights and freedoms, leaving considerations of deference to s. 1 analysis
and application. For example, in Irwin Toy Ltd. v. Quebec (Attorney General),
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The rights for which constitutional protection are sought — the modern rights
to bargain collectively and to strike, involving correlative duties or obligations
resting on an employer — are not fundamental rights or freedoms. They are
the creation of legislation, involving a balance of competing interests in a field
which has been recognized by the courts as requiring a specialized expertise.
It is surprising that in an area in which this Court has affirmed a principle of
judicial restraint in the review of administrative action we should be consider-
ing the substitution of our judgment for that of the Legislature by constitu-
tionalizing in general and abstract terms rights which the Legislature has
found it necessary to define and qualify in various ways according to the par-
ticular field of labour relations involved. The resulting necessity of applying
s. 1 of the Charter to a review of particular legislation in this field demon-
strates in my respectful opinion the extent to which the Court becomes
involved in a review of legislative policy for which it is really not fitted.?

In the view of the remaining three judges, the scope of freedom
of association was not so narrow. While joining with Justice Le Dain
in holding that denial of the right to strike did not violate the freedom
of association, Justice McIntyre articulated, at least in theory, a more
liberal approach to the meaning of s. 2(d). Justice Mclntyre inter-
preted the guarantee as protecting some aspects of associational
activity, namely, the right of individuals to pursue activity together
which was not prohibited when an individual acted alone. Applying
this approach to the right to strike, however, Justice Mclntyre con-
cluded that because there is no lawful or analogous individual coun-
terpart to the right to strike, it could not be said that the group had
been denied a right which an individual acting alone could exercise.'©

[1989] 1 S.C.R. 927, dealing with the Charter guarantee of freedom of expres-
sion under s. 2(b), the Court rejected a distinction between belief and action, and
held that s. 2(b) protects any activity intending to convey meaning, i.e. all
expressive activity, violent activity being the only exception. By contrast, the
majority in the Alberta Reference held that no purely or inherently associational
activity, regardless of its nature or purpose, is protected at all.

9 Alberta Reference, supra, note 3, at pp. 391-392.

10 Ibid., at pp. 410-411; but see D. Beatty & S. Kennett, “Striking Back: Fighting
Words, Social Protest and Political Participation in Free and Democratic
Societies” (1988), 67 Can. Bar Rev. 573, at pp. 587-593, arguing that under the
Mclntyre approach (freedom of association protects the right of individuals to
engage collectively in activity where it is lawful to engage in that activity on an
individual basis), the Court should reconsider its view that collective withdrawal
of services in a strike does not have an analogous and lawful individual counter-
part in the right of employees to quit their employment. Applying the same
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Significantly, Justice McIntyre agreed with Justice Le Dain in

rejecting altogether the notion that s. 2(d) extended protection to any
associational activity because of its uniquely associational or collec-
tive aspects. In Justice McIntyre’s opinion, it was not possible

. . . to accord an independent constitutional status to the aims, purposes, and
activities of the association, and thereby confer greater constitutional rights
upon members of the association than upon non-members. It would extend
Charter protection to all the activities of an association which are essential to
its lawful objects or goals, but, it would not extend an equivalent right to indi-
viduals. The Charter does not give, nor was it ever intended to give, constitu-
tional protection to all the acts of an individual which are essential to his or
her personal goals or objectives. If Charter protection is given to an associa-
tion for its lawful acts and objects, then the Charter-protected rights of the
association would exceed those of the individual merely by virtue of the fact
of association. The unacceptability of such an approach is clearly demon-
strated by Peter Gall in “Freedom of Association and Trade Unions: A
Double-Edged Constitutional Sword” in Litigating the Values of a Nation:
The Canadian Charter of Rights and Freedoms (1986), at p. 247:

A brief example illustrates this point. One of our levels of government
may decide to ban the ownership of guns. This would not infringe any
individual right under the Charter. But if some individuals have combined
to form a gun club, does the Charter’s protection of freedom of association
mean that the principal activity of the gun club, namely the ownership and
use of guns, is now constitutionally protected? One is quickly forced to the
conclusion that it does not. The Charter does not protect the right to bear
arms, regardless of whether that activity is carried out by an individual or
by an association. The mere fact that it is the principal activity of the gun
club does not give it a constitutional status. I doubt whether there would be
much, if any, disagreement on this point. Thus, by referring to this hypo-
thetical situation we see that the principal activities of associations are not
necessarily protected under the concept of freedom of association.!

11

approach to collective bargaining, insofar as individuals are not prohibited from
bargaining with their employer, it would also seem that s. 2(d) should protect the
freedom of individuals to engage collectively in bargaining activity, i.e. to
engage in collective bargaining. Put another way, no law seeks to interfere with
individual bargaining; it is only when bargaining takes on an associational or
collective aspect that legislative restrictions are imposed. This may be why
Justice McIntyre left open the possibility that collective bargaining may be pro-
tected under s. 2 (d): see text at note 19, below.

Ibid., at pp. 404-405. The gun example clearly illustrates the limitations of a the-
ory of freedom of association which protects associational activities solely
because they are essential to the group’s purpose; if some associational activities
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Justice McIntyre also made an appeal to the need for judicial defer-
ence to the legislature in matters relating to labour relations, referring
to the sensitivity, instability and inherently dynamic nature of labour
Jaw; the delicate balance between organized labour and employers;
the need to constantly reassess traditional approaches to labour law
and policy; the importance of the role of the provinces as “ ‘laborato-
ries for legal experimentation with our industrial relations ailments’ ”;
the lack of judicial expertise in labour law; and a corresponding con-
cern with the incapacity and imprudence of judicial application of
s. 1 of the Charter to reconsider and intrude upon the balance struck
by the legislature.

By contrast, Chief Justice Dickson and Justice Wilson, the two
dissenting judges in the Alberta Reference, held that freedom of asso-
ciation included protection for the right to collectively bargain and to
strike. Their conclusion was founded on an approach to s. 2(d)
which, as set out in Part 3 below, ultimately came to form part of the
basis for the Court’s reasoning in Dunmore.

In his reasons, Chief Justice Dickson rejected as “legalistic”
and “vapid” the constitutive definition of freedom of association

adopted by Justice Le Dain:

At one extreme is a purely constitutive definition whereby freedom of
association entails only a freedom to belong to or form an association. On this
view, the constitutional guarantee does not extend beyond protecting the indi-
vidual’s status as a member of an association. It would not protect his or her
associational actions.

If freedom of association only protects the joining together of persons for
common purposes, but not the pursuit of the very activities for which the asso-

are to be protected under s. 2(d), another basis for distinguishing between pro-
tected and non-protected activity must be found. However, the gun example fails
to respond to the argument that s. 2(d) should protect at least some inherently
associational activity, i.e. activity with no individual analogue, where the state is
targeting that activity precisely because of its associational or collective nature:
see the discussion of Chief Justice Dickson’s dissenting reasons in the Alberta
Reference, below. Under this approach, if gun ownership by individuals were
banned, a ban on ownership by groups of individuals would not be aimed at the
associational nature or aspect of their activity, but rather at the ownership and
use of guns, whether by individuals or groups of individuals, and so would not
run afoul of the s. 2(d) guarantee.
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ciation was formed, then the freedom is indeed legalistic, ungenerous, indeed
vapid.??

Chief Justice Dickson believed, instead, that the scope of freedom of
association must be determined in the context of a recognition that
association is the critical mechanism through which individuals are
able to contest the actions of more powerful institutions:

Freedom of association is most essential in those circumstances where the
individual is liable to be prejudiced by the actions of some larger and more
powerful entity, like the government or an employer. Association has always
been the means through which political, cultural and racial minorities, reli-
gious groups and workers have sought to attain their purposes and fulfil their
aspirations; it has enabled those who would otherwise be vulnerable and inef-
fective to meet on more equal terms the power and strength of those with
whom their interests interact and, perhaps, conflict.!

However, as Chief Justice Dickson pointed out, not all associational
activity attracts constitutional protection merely because it is
engaged in by more than one person:

. . . this is not an unlimited constitutional license for all group activity. The
mere fact that an activity is capable of being carried out by several people
together, as well as individually, does not mean that the activity acquires con-
stitutional protection from legislative prohibition or regulation.!

Thus, Chief Justice Dickson would have limited protection to those
activities which are proscribed precisely because of their collective
or associational aspect.

In this respect, agreeing with Justice McIntyre, Chief Justice
Dickson ruled that freedom of association must at least embrace “the
liberty to do collectively that which one is permitted to do as an indi-
vidual.”’3 So, in addition to the narrow interpretation advanced by
Justice Le Dain, Chief Justice Dickson’s approach to s. 2(d) extended
protection to associational activity in which an individual could law-
fully engage. The basis for this view is that an attack on activity per-
formed in association where the same activity is permitted if
performed by an individual acting alone is aimed at the “collective or

12 Ibid., at pp. 362-363 [emphasis in original].
13 Ibid., at pp. 365-366.

14 Ibid., at p. 366.

15 Ibid.
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associational aspect” of the activity, and not the activity itself. As
Chief Justice Dickson observed:

Certainly, if a legislature permits an individual to enjoy an activity which it
forecloses to a collectivity, it may properly be inferred that the legislature
intended to prohibit the collective activity because of its collective or associa-
tional aspect. Conversely, one may infer from a legislative proscription which
applies equally to individuals and groups that the purpose of the legislation
was a bona fide prohibition of a particular activity because of detrimental
qualities inhering in the activity (e.g., criminal conduct), and not merely
because of the fact that the activity might sometimes be done in association.!

However, this principle of equal treatment of the individual and
the collectivity cannot be the “exclusive touchstone for determining
the presence or absence of a violation of s. 2(d),” since it fails to rec-
ognize that some associational activity does not have an analogous
individual counterpart:

There will, however, be occasions when no analogy involving individuals can
be found for associational activity, or when a comparison between groups and
individuals fails to capture the essence of a possible violation of associational
rights. This is precisely the situation in this case. There is no individual equiv-
alent to a strike. The refusal to work by one individual does not parallel a col-
lective refusal to work. The latter is qualitatively rather than quantitatively
different. The overarching consideration remains whether a legislative enact-
ment or administrative action interferes with the freedom of persons to join
and act with others in common pursuits. The legislative purpose which will
render legislation invalid is the attempt to preclude associational conduct
because of its concerted or associational nature.”

For this reason, under Chief Justice Dickson’s approach, s. 2(d) also
covered certain inherently or uniquely associational activities, i.e.
activities not having an individual counterpart, such as the right to
strike. Where it is established that the restriction is “aimed at fore-
closing a particular collective activity because of its associational
nature,”!8 the legislation or administrative action in question would
be held to interfere with constitutionally protected associational
activity. Thus, in contrast to the view expressed by Justice McIntyre,
the fact that the right to strike had no individual analogue was not a
reason to deny it protection, but rather signalled that it was a form of

16 Ibid., at p. 367.
17 1bid. [emphasis in original].
18 Ibid., at p. 371.
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activity which had a unique associational aspect warranting protec-
tion. Indeed, because there was no individual equivalent to a strike,
which he believed to be qualitatively different than a refusal to work
by one individual, Chief Justice Dickson held that the denial of the
right to strike was aimed at preventing a particular collective activity
precisely because of its associational nature, and so constituted an
infringement of s. 2(d) of the Charter."

To be clear, Chief Justice Dickson’s reasons do not necessarily
mean that all inherently or uniquely collective or associational activ-
ity would receive s. 2(d) recognition. In this respect, his conclusion
that collective bargaining and strike activity merit protection under
s. 2(d) can also be read as including an assessment of a number of
factors, including (1) the importance of collective bargaining and
strikes to advancing equality and dignity in the workplace; (2) the
vital importance of collective bargaining throughout history to the
capacity of workers to overcome their vulnerability as individuals to
the strength of employers; (3) the extent to which collective bargain-
ing is an integral and primary function of associations of working
people; (4) the extent to which the right to strike is an indispensable
part of our collective bargaining system and our democracy; (5) a
recognition that if workers were not permitted to collectively refuse
to work, they could not bargain collectively; and (6) the protection at
international law (including under treaties to which Canada is signa-
tory) of the right to collectively bargain and to strike as elements of
the freedom of association. However, it is unclear whether, under
Chief Justice Dickson’s approach, the presence of these or similar or
additional factors is necessary before purely associational activity
would be deemed entitled to constitutional protection.

In the result, labour regarded the trilogy as a mixed blessing. On
the one hand, despite the unequivocal meaning of freedom of associ-
ation under international law as including the rights to organize, bar-
gain and strike, the Court had taken a significantly more narrow and
conservative approach to the interpretation of the freedom of associ-
ation guarantee in the Canadian Charter. On the other hand, the

19 However, as set out in note 10, above, it can be argued that even under a more
restrictive view of freedom of association, one that limits protection to collective
activities having a lawful and analogous individual counterpart, the right to
strike should be protected.
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strong appeal to judicial deference in labour relations resonated with
labour, which has been historically sceptical about the role of the
courts in labour law, and as a result viewed a deferential judicial
approach as a potentially positive development, particularly when it
came to challenges brought against trade union and collective bar-
gaining rights by dissident employees or employers.

At the same time, despite the fact that the majority in each of
the three cases held that freedom of association had not been vio-
lated, it seemed possible that the split in the Court over the scope of
the guarantee would lead to recognition of the constitutional status of
some aspects of collective trade union activity. For example, collec-
tive bargaining could conceivably be held to be constitutionally pro-
tected on the ground that individual bargaining was also lawful. This
possibility was reinforced by Justice McIntyre in PSAC, where he
stated:

For the reasons I expressed in the [Alberta Reference] (judgment delivered
concurrently), I am of the opinion that s. 2(d) of the Charter does not include
a constitutional guarantee of a right to strike. My finding in that case does not,
however, preclude the possibility that other aspects of collective bargaining
may receive Charter protection under the guarantee of freedom of association.

In my opinion, the Public Sector Compensation Restraint Act, S.C. 1980-
81-82-83, c. 122, does not interfere with collective bargaining so as to
infringe the Charter guarantee of freedom of association. The Act does not
restrict the role of the trade union as the exclusive agent of the employees. It
requires the employer to continue to bargain and deal with the unionized
employees through the Union. It also permits continued negotiations between
the parties with respect to changes in the terms and conditions of employment
which do not involve compensation. The effect of the Act is simply to deny
the use of the economic weapons of strikes and lockouts for a two-year
period. This may limit the bargaining power of the trade union, but it does not,
in my view, violate freedom of association.?

At the very least, it appeared that implicit in this passage was a
recognition that collective bargaining might be constitutionally pro-
tected, presumably on the basis of the application of the principle
that s. 2(d) protects the right to collectively engage in activity which
is individually lawful, in this case, bargaining.

Nonetheless, any apparent doctrinal basis for optimism as to
the possible utility of deploying s. 2(d) to contest governmental

20 PSAC, supra, note 5, at pp. 453-454 [emphasis added].
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interference in core trade union and worker collective activities was
seemingly laid to rest in the next two instalments of labour freedom
of association cases.

(b) The PIPS Case

PI.PS. v. Northwest Territories (Commissioner),*' decided by
the Court four years after the trilogy, involved a claim that the leg-
islative inclusion of a group of unionized workers represented by one
union in a larger bargaining unit represented by another union gave

‘rise to a breach of s. 2(d). Writing for what can fairly be regarded as

a narrow four-to-three majority, Justice Sopinka rejected the chal-
lenge, which he characterized as being rooted in a claim that collec-
tive bargaining — in this case, choosing one’s bargaining agent —
was constitutionally protected.

Justice Sopinka summarized his reading of the Alberta
Reference in the following four propositions:

. .. first, that s. 2(d) protects the freedom to establish, belong to and maintain
an association; second, that s. 2(d) does not protect an activity solely on the
ground that the activity is a foundational or essential purpose of an associa-
tion; third, that s. 2(d) protects the exercise in association of the constitutional
rights and freedoms of individuals; and fourth, that s. 2(d) protects the exer-
cise in association of the lawful rights of individuals.?

Applying this conception of freedom of association to the case before
him, Justice Sopinka concluded:

... collective bargaining is not an activity that is, without more, protected by
the guarantee of freedom of association. Restrictions on the activity of collec-
tive bargaining do not normally affect the ability of individuals to form or join
unions. Although collective bargaining may be the essential purpose of the
formation of trade unions, the argument is no longer open that this alone is a
sufficient condition to engage s. 2(d). Finally, bargaining for working condi-
tions is not, of itself, a constitutional freedom of individuals, and it is not an
individual legal right in circumstances in which a collective bargaining regime
has been implemented: see Mclntyre J. in the Alberta Reference, at pp. 411-
12. Apart from the reasons given in the Alberta Reference, the conclusion that
collective bargaining does not fall within s. 2(d) accords with the results in the

21 PI.PS. v. Northwest Territories (Commissioner), [1990] 2 S.C.R. 367 [here-
inafter “PIPS™].
22 Ibid., at p. 402.
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s. 2(d) trilogy of cases. In those cases, this Court upheld not merely restric-
tions on the right to strike, but also the imposition of binding arbitration with-
out negotiation, and the imposition of terms of employment without
negotiation. It is difficult, therefore, to conceive of a principle that could bring
other aspects of the collective bargaining relationship within the purview of
s. 2(d), and yet not overrule the trilogy.

It is simply no longer open to an association (union or otherwise) to argue that
the legislative frustration of its objects is a violation of s. 2(d) if the restriction
is not aimed at and does not affect the establishment or existence of the asso-
ciation — unless the association’s activity is another Charter-protected right,
or an activity that may lawfully be performed by an individual . .. it is equally
plain that, as a result of the Alberta Reference, the activity for which constitu-
tional protection is sought (collective bargaining for working conditions) sat-
isfies neither of the tests for protected activity.?

(¢) Delisle

Another eight years had elapsed when, in 1999, the Court again
considered the ambit of freedom of association in a labour law con-
text. In Delisle v. Canada (Deputy Attorney General),?* the Court
rejected, by a five-to-two majority, a s. 2(d) challenge to the outright
exclusion of RCMP officers from access to any legislative collective
bargaining scheme. Writing for four of the seven judges on the panel,
Justice Bastarache drew on the previous freedom of association
jurisprudence to outline the limited scope of s. 2(d):

The outcome of the case at bar has largely been determined by the previ-
ous decisions of this Court which have defined the concept of freedom of
association, guaranteed in s. 2(d) of the Charter. The three cases of the 1987

23 Ibid., at pp. 404-405 [emphasis in original]. Ironically, Chief Justice Dickson
was the “swing vote” in PIPS. His own judgment makes clear that had he main-
tained the position he adopted in the Alberta Reference, he would have joined
with the dissenting judges and so formed part of a four-to-three majority.
However, in the face of the trilogy, by which he felt bound, he considered him-
self constrained to hold that collective bargaining is not protected by s. 2(d), and
that s. 2(d) confers only an individual and not a group right. As a result, “reluc-
tantly . . . and not without considerable hesitation,” he ruled in favour of dis-
missing the appeal.

24 Delisle v. Canada (Deputy Attorney General), [1999] 2 S.C.R. 989 [hereinafter
“Delisle”].
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trilogy . . . are especially determinative of this issue as they explore the con-
cept in the labour relations context. In a recent decision, Canadian Egg
Marketing Agency v. Richardson, [1998] 3 S.C.R. 157, this Court had the
opportunity to confirm its position. In that case, the majority of the Court
cited with approval at para. 112 the following excerpt from the reasons of
Sopinka J., which was taken from Professional Institute of the Public Service
of Canada v. Northwest Territories (Commissioner), [1990] 2 S.C.R. 367, at
p- 402:

... first, that s. 2(d) protects the freedom to establish, belong to and main-
tain an association; second, that s. 2(d) does not protect an activity solely
on the ground that the activity is a foundational or essential purpose of an
association; third, that s. 2(d) protects the exercise in association of the
constitutional rights and freedoms of individuals; and fourth, that s. 2(d)
protects the exercise in association of the lawful rights of individuals.?

Then, applying the previous caselaw to the exclusion of RCMP offi-
cers from collective bargaining legislation, Justice Bastarache con-
cluded:

In accordance with the decision of the majority of this Court in [PIPS], there
is no violation of s. 2(d) of the Charter when certain groups of workers are
excluded from a specific trade union regime . . . Freedom of association does
not include the right to establish a particular type of association defined in a
particular statute; this kind of recognition would unduly limit the ability of
Parliament or a provincial legislature to regulate labour relations in the public
service and would subject employers, without their consent, to greater obliga-
tions toward the association than toward their employees individually. I share
the opinion expressed by Mclntyre J. in Reference Re Public Service
Employee Relations Act (Alberta), supra, at p. 415, when he states that labour
relations is an area in which a deferential approach is required in order to
leave Parliament enough flexibility to act.?¢

Thus, not only do we see the application of the same restrictive
approach to freedom of association originally articulated in the
labour relations trilogy, but also the return of an appeal to deference
in defining the scope of s. 2(d) rights, at least in the context of labour
relations.

Equally significant, Justice Bastarache rejected outright the
proposition that government was under a positive obligation to enact
legislation protecting or advancing constitutional rights. In his opin-
1on, such an obligation would arise only in exceptional circumstances.

25 Ibid., at para. 11.
26 Ibid., at para. 33.




