COURT FILE NO.: 00-CV-188925
DATE: June 6, 2000

ONTARIO

SUPERIOR COURT OF JUSTICE

BETWEEN: )
)
THE NATIONAL BALLET OF CANADA ) M. E. Barrack, W.C. McDowell, and B. P.
) Smeenk, for the Appellant/Applicant
)
)
Appellant/Applicant )
)
- and - )
)
) A
KIMBERLEY GLASCO and CANADIAN ) J. K. McDonald, J. Sack, Q.C. and
ACTORS’ EQUITY ASSOCIATION ) S. Barrett, for the Respondent Glasco
) M. Kronick, for the Respondent Association
Respondents )
)
)
) HEARD: May 9-11, 2000
REASONS FOR JUDGMENT

Swinton J.:

[1] The National Ballet of Canada seeks leave to appeal the interlocutory award of Arbitrator
Christopher Albertyn dated March 16, 2000, and brings an application pursuant to s. 46(1)6 of

the Arbitration Act, 1991, S.0. 1991, c. 17, as amended, to set aside the award.

[2] This case arises out of a dispute between the National Ballet of Canada and Kimberley
Glasco, a principal dancer with the National Ballet of Canada from 1987 and an employee of the

Ballet since 1979. Ms. Glasco was last employed with the Ballet under a three year contract for
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the period July 1, 1996 to June 30, 1999. The most recent collective agreement bétweéh the
Ballet and Canadian Actors’ Equity Association stipulates certain minimum conditions of
employment that apply to all the dancers, including notice periods if the Ballet decides not to
renew a dancer’s contract. Pursuant to Article 7.02, the Ballet was required to give six months’
notice plus severance pay if it intended not to renew Ms. Glasco’s contract. If it failed to do so,

her contract would be automatically renewed for one year.

[3] On December 1, 1998, Ms. Glasco was informed by James Kudelka, the Artistic Director
of the Ballet, that her employment contract would not be renewed when it expired on June 30,
1999. Subsequent to the notice of non-renewal of her contract, Ms. Glasco alleged that she was
told by Mr. Kudelka that her contract was not being renewed because of positions she had taken

as the dancers’ representative on the Ballet’s Board of Directors.

[4] Ms. Glasco then launched a series of legal proceedings, including a grievance under the
collective agreement, an unfair labour practice complaint with the Ontario Labour Relations
Board, a complaint of age discrimination with the Ontario Human Rights Commission, and an
action in the Superior Court of Justice, alleging wrongful dismissal, breach of contract, a number

of economic torts and libel.

[5] On March 18, 1999, Ms. Glasco, the Ballet and Equity executed an arbitration agreement
which referred all the legal proceedings, except the human rights complaint, to a single
arbitrator, who would proceed under the Arbitration Act, 1991. The contents of that arbitration

agreement are set out in Schedule “A” to these reasons.
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[6] On May 25, 1999, Ms. Glasco sought interim reinstatement with the Ballet un;il the final
arbitration decision determined the merits of her claims. Hearings were held August 29, October
16, November 29, and December 3 and 14, 1999. All evidence was presented by affidavits.
While a number of those affidavits were filed before the commencement of the hearings, others

continued to come in over the course of the hearing process.

(7] On March 16, 2000, the interlocutory award was issued. Arbitrator Albertyn ordered that
the operation of the non-renewal of Ms. Glasco’s employment contract be suspended pending the
determination of her complaints on the merits, and that Ms. Glasco be deemed employed by the
National Ballet and assigned roles and performances in the usual manner for the same period. In
reasons that covered some 123 pages, he relied on s. 31 of the Arbitration Act, which reads, “An
arbitral tribunal shall decide a dispute in accordance with law, including equity, and may order
specific performance, injunctions and other equitable remed}ie’s.” Section 41 provides that “The

arbitral tribunal may make one or more interim awards”.

[8] Arbitrator Albertyn applied the analysis with respect to interlocutory injunctions found in
RJR-MacDonald Inc. v. Canada (A.G.) (1994), 111 D.L.R. (4th) 385 (S.C.C.). He asked if there
is a serious question to be tried, whether the denial of relief will cause irreparable harm, and
whether the balance of convenience favours the grant of the relief sought. He was conscious of
the extraordinary nature of the remedy which he was about to grant, given the mandatory nature
of the injunctive relief and the general reluctance of courts to order specific performance of an
employment contract. Nevertheless, he concluded that the facts justified such an order in this

case.
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[9] He determined that Ms. Glasco had established that there is a serious issue tombe tried as
to whether the non-renewal of her employment contract was based on considerations beyond the
financial and artistic considerations claimed by Mr. Kudelka and the Ballet and, therefore, the
notice of non-renewal of her contract was improper. He went on to conclude that Ms. Glasco

would suffer irreparable harm were she not granted the relief sought:

I am satisfied that Ms. Glasco will suffer irreparable harm if she is not granted
interlocutory relief. Without that relief she will, in all likelihood, not be able to maintain
the technical and artistic standard required of a dancer to perform at the highest level.
Her career as a dancer will be irrevocably damaged if she does not have the opportunity
to perform during the interlocutory period. That is possible for her, in her current
circumstances, only as a member of the company. (at 90)

He then determined that the balance of coﬁvenience favoured Ms. Glasco’s reinstatement, after
weighing the likely financial burdens on the Ballet and Ms. Glasco respectively, should relief be
| granted or not; the impact of reinstatement on Mr. Kudelka’s artistic discretion; and the ability of
Ms. Glasco to perform elsewhere and the impact on her career if she were not granted

reinstatement. In his reasons, he stated:

The most compelling feature of the balance of convenience between the parties is that
Ms. Glasco will not be able to perform her chosen artistic profession if she does not
obtain interlocutory relief ... The relative prejudice to Ms. Glasco is significantly greater
than it is to the Ballet. If Ms. Glasco is ultimately successful, then she will have been able
to maintain her dancing vocation in the interim; if not, then the Ballet will have had an
employee it did not want for a slightly longer period than it would have liked. For the
reasons explained above, if the relief sought by Ms. Glasco is not granted to her, and she
is ultimately successful, then it will be most unlikely that she could then resume her
career. She will have suffered an irreparable loss. (at 102-103)

[12] In the course of his reasons, he also made the following statement about the future
expectations of the parties:

This order should not be construed as usurping or undermining the Artistic Director’s
functions. It is intended primarily to preserve Ms. Glasco’s dancing capacity until the
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matter is finally decided. The Artistic Director will not be expected to do anything more
that he would otherwise have done, nor to give her more roles than, as a principal dancer,
she would have been given in the ordinary course. Clearly, though, Ms. Glasco may have
a [sic] expectation of receiving a reasonable share of the performances which are
distributed among the principal dancers. (at 115)

[13]  Arbitrator Albertyn remained seized to deal with any disputes arising from this award. On
March 29, 2000, the Ballet sought an order staying the interlocutory award of the arbitrator
pendipg an application for judicial review by the Divisional Court. The request for a stay was
refused by O’Leary J. Subsequently, the appellant/applicant decided that the appropriate method
to challenge the award was under the procedures set out in the Arbitration Act, rather than by

way of application for judicial review.

[14] On April 10, 2000, Ms. Glasco brought a motion before the Arbitrator requiring the
Ballet to cast her as a principal dancer in certain ballets in the upcoming sprjng season. This
reciuest was denied in an award dated May 3,.2000 (the “Casting Award”). The arbitrator
included a procedure for the supervision of his interlocutory award by requiring Mr. Kudelka to
give advance notice if he does not intend to assign any roles to Ms. Glasco for ballets in which

he determines the casting. That award has not been challenged before me.
The Review Provisions of the Arbitration Act, 1991

[15] The Arbitration Act, 1991 sets out provisions governing the judicial role in the

enforcement and review of arbitration awards. The key provisions are the following:

3. The parties to an arbitration agreement may agree, expressly or by implication, to
vary or exclude any provision of this Act except the following:

4. Section 46 (setting aside award)...
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45(1) If the arbitration agreement does not deal with appeals on questions of law, a party
may appeal an award to the court on a question of law with leave, which the court shall
grant only if it is satisfied that,

(a) the importance to the parties of the matters at stake in the arbitration justifies
an appeal; and

(b) determination of the question of law at issue will significantly affect the rights
of the parties.

(2) If the arbitration agreement so provides, a party may appeal an award to the court
on a question of law.

(3) Ifthe arbitration agreement so provides, a party may appeal an award to the court
on a question of fact or on a question of mixed fact and law.

46(1) On a party’s application, the court may set aside an award on any of the following
grounds:

6. The applicant was not treated equally and fairly, was not given an opportunity
to present a case or to respond to another party’s case, or was not given proper
notice of the arbitration or of the appointment of the arbitrator.

[16] The appellant made reference in its factum to s. 50(7) of the Arbitration Act as another
ground for review, but it did not pursue this in oral argument, ultimately taking the position that
s. 50(7) was relevant only to the standard of review. That subsection is found in a section of the
Act dealing with enforcement. It confers a discretion on a judge, in the context of an application
brought by a party to an arbitration agreement seeking to enforce an award pursuant to s. 50(1) of
the Act. I do not find it helpful in determining the scope of the court’s supervisory jurisdiction

under the more specific provisions found in ss. 45 and 46.
The Application to Set Aside

[17] The Ballet seeks to set aside the award pursuant to s. 46(1)6 on the basis that the

arbitrator did not treat the Ballet fairly and did not give it an opportunity to present its case or
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respond to the other party’s case, because it was denied the opportunity to cross-examine on the

affidavits filed by Ms. Glasco.
[18] Section 20(1) of the Act states:

The arbitral tribunal may determine the procedure to be followed in the arbitration, in
accordance with this Act.

However, that section must be read with the following:

19(1) In an arbitration, the parties shall be treated equally and fairly.

(2) Each party shall be given an opportunity to present a case and to respond to the
other parties’ cases.

21.  Sections 14, 15 and 16 (protection of witnesses, evidence at hearings, notice of facts
and opinions) of the Statutory Powers Procedure Act apply to the arbitration, with
necessary modifications.

[19] The érbitrator received a number of affidavits prior to and over the course of his hearings,
including supplementary affidavits from Ms. Glasco and Valerie Wilder, the Executive Director
of the Ballet. Counsel for the Ballet requested an opportunity to cross-examine Ms. Glasco on
her affidavits. The Ballet’s written submissions before the arbitrator emphasized that the
arbitrator should not award interim relief, because the need for cross-examinations would cause
significant delay. In the alternative, the arbitrator was told that there would be need for

significant cross-examinations, especially with respect to the merits of Ms. Glasco’s case.

[20] The arbitrator reserved his decision on the issue of cross-examination and proceeded to
hear argument. Ultimately, he determined that he need not accord the opportunity to cross-

examine. At a later point in his award, he stated

The grant of interlocutory relief in this matter does not, in my view, hinge on the
credibility of the witnesses. Although there are disputes of fact, there is sufficient
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evidence which is common cause or undisputed to enable me to have a reasonable
appreciation of the issues at stake and of the relative prejudice to the parties which might
be occasioned by the grant or refusal of interlocutory relief to Ms. Glasco. (p. 90)

He also stated that

[Cross-examination] will interfere with the hearing of the main action, which is
scheduled to begin relatively soon and, most importantly, it will render this application
irrelevant because the cross-examination will likely be completed not long before the
time that the main action itself is completed. (at 71)

[21] The respondénts argue that the standard of review of his decision is patent
unreasonableness. That was the standard used by the Court of Appeal in VAV Holdings Ltd. v.
720153 Ontario Ltd., [1996] O.J. No 4008, on an application pursuant to s. 46(1)3. That
paragraph allows a court to set aside an arbitration award if it deals with a dispute that the
arbitration agreement does not cover, or contains a decision on a matter beyond the scope of the
agreement. I do not believe that this standard is applicable here, where the claim is, in effect, a
denial of fairness or natural justice. A breach of the rules of natural justice is regarded as an
excess of jurisdiction (Syndicat des employés professionnels de 1'Université du Québec a Trois-
Riviéres v. Université du Québec a Trois-Riviéres, [1993] 1 S.C.R. 471 at 490). While courts
respect the power of an administrative tribunal to govern its own procedure, they do intervene to

ensure that a party knows the case to be met and is able to respond.

[22] In essence, s. 19 incorporates the principles of natural justice. It is noteworthy, though,
that the Act does not explicitly confer a right to cross-examine. Indeed, while s. 21 incorporates
certain provisions of the Statutory Powers Procedure Act, R.S.0. 1990, c. S.22, it does not
include the requirement of cross-examination found ins. 10.1 of that Act. That section provides

that a party has a right, at a hearing governed by the Act, to conduct such cross-examinations of
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witnesses as are reasonably required for a full and fair disclosure of all matters relevant to the

issues in the proceeding.

[23] The content of the concept of natural justice varies with the tribunal and the
circumstances. Most importantly, a refusal to allow cross-examination is not necessarily a denial
of natural justice (see, for example, Re Tandy Electronics Ltd. and United Steelworkers of
America (1979), 26 O.R. (2d) 68 (Ont. Div’l Ct.) at 74-75; Loch Lomond Villa Inc. v. New
Brunswick Government Employees Union, Local 5 (1993), 139 N.B.R. (2d) 167 (Q.B.) at
paragraph 10). It is where the refusal of cross-examination interferes with the ability of a party
to address key issues or essential elements of its case that the courts have found a denial of

fairness or natural justice by an administrative tribunal.

[24] This is seen in Re Cashin and Canadian Broadcasting Cbrp. (1984), 8 D.L.R. (4th) 622
(F.C.A)), where the Canadian Human Rights Commission was held to have denied natural justice
to a complainant by refusing to appoint a tribunal after an investigation of her complaint, without
allowing her to know the actual evidence against her and without giving her an opportunity to
test it by cross-examination (624). Despite that holding, Thurlow C.J. began his reasons with the
comment that there is no general rule that in order to observe the rules of natural justice, there

must be an oral hearing and an opportunity to cross-examine witnesses (at 623).

[25] In Corporation of the Township of Innisfil v. Corporation of the Township of Vespra,
[1981] 2 S.C.R. 145, the Supreme Court of Canada held that the tribunal erred in not allowing
cross-examination in a situation where the Statutory Powers Procedure Act, 1971 applied, with
its specific requirement of cross-examination. Reference was made, as well, to common law

principles of natural justice. In that case, the Ontario Municipal Board, in a municipal annexation
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decision, had accepted a letter from the Minister of Treasury, Economics and Intergovernmental
Affairs on government policy respecting the matters in issue, and then refused cross-examination

of the ministry representative.

[26] Finally, in Willette v. Royal Canadian Mounted Police Commissioner (1984), 56 N.R.
161, the Federal Court of Appeal found a denial of natural justice because a board determining
the guilt of a police officer charged with unsuitability relied on unsworn statements of various
officers and citizens upon which the officer had no opportunity to cross-examine, although he
gave evidence and was subject to cross-examination. The Court was particularly concerned
because the board commented that there was conflicting and contradictory evidence on essential
points. Therefore, the Court held that the board erred in not calling the makers of the statements

and allowing cross-examination.

[27] While these cases addressed the obligation of an administrative tribunal to allow cross-
examination, I note, as well, that in the courts, there is no absolute right to cross-examine in
interlocutory proceedings (4.H. Al-Sagar & Brothers Engineering Project Co. v. Al-Jabouri
(1984), 47 C.P.C. 33 (Ont. H.CJ) at 37). For example, in Selection Testing Consultants
International Ltd. v. Humanex International Inc., [1986] F.C. J. No. 409, the Court granted an
interim injunction against one party, despite the absence of cross-examination, and despite the
opinion expressed that great caution is necessary in granting such a remedy without cross-

examination.

[28] On this application, the Ballet argued that it had been unable to present its case
adequately on the issue of the balance of convenience, because it had been denied the

opportunity to cross-examine Ms. Glasco on issues relating to mitigation - especially with
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respect to other employment opportunities available to her. This was said to interfe;é with the
ability of the Ballet to present its case, because this information was particularly within her
knowledge. Her affidavits made reference to the difficulty of finding alternative employment,
both because a principal dancer is normally chosen from the ranks of a ballet company, and as a
result of statements that had been made about her declining dancing ability by individuals such
as James Kudelka and Valerie Wilder. The Ballet now takes issue with findings of fact upon
which the arbitrator relied, described in their factum in this proceeding as “disputed and
untested”: for example, the irreparable harm that she would suffer as a dancer were she not
permitted to dance with the National Ballet, her opportunities for dancing elsewhere, the
frustration that would be felt by other dancers if she were reinstated, and the financial impact on

her if she were not reinstated.

[29] When the Ballet sought leave from the arbitrator to cross-examine Ms. Glasco, it was
with respect to a much wider range of issues than those just listed: the merits of her case; the
criticism of her dancing ability in the affidavit of former principal dancer, Karen Kain; the
irreparable harm that she alleged would occur if she were not reinstated; and her efforts to find
alternative work. It is only in the hearing before this Court that the range of cross-examination

was significantly narrowed.

[30] In accordance with ss. 19(2) and 46(1)6 of the Arbitration Act, my concern is with the
fairness of the procedure and whether the Ballet was denied an opportunity to make its case.
With respect to some of the factual matters said to be in dispute, there is no denial of fairness in
the refusal to allow cross-examination, since the Ballet could have filed its own affidavit material

to contradict statements of Ms. Glasco. This is particularly evident with respect to the impact of
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her reinstatement on the other dancers. Even with respect to her alternative employment
opportunities, the Ballet had the ability to respond — for example, with respect to the career path
and the opportunities generally available to principal dancers. However, the Ballet submitted no
affidavits to contradict Ms. Glasco’s statements despite the opportunity to do so during the

arbitration hearing.

[31] The onus is on an employer to show that an employee could have mitigated by reasonable
efforts to find other suitable employment (Red Deer College v. Michaels, [1976] 2 S.C.R. 324;
Jorgenson v. Jack Crewe Ltd. (1978), 93 D.LR. (3d) 464 (B.C.C.A)) at 468). While cross-
examination may assist with respect to these issues, it is not the only way to address mitigation.
In this case, the Ballet failed to lead evidence to show that a dancer like Ms. Glasco would have
other employment opportunities available in these circumstances. Therefore, they allowed

certain important facts to remain undisputed in the context of this proceeding.

[32] There is one factual issue which might have benefited from cross-examination — namely,
Ms. Glasco’s personal efforts at mitigation. Even here, I find no denial of fairness. Ms. Glasco
provided further information about her earnings in a supplementary affidavit. More importantly,
the affidavits of Mr. Kudelka and Ms. Kain provide evidence from which the arbitrator could
infer that Ms. Glasco would have significant difficulty finding comparable work elsewhere, at
least in the short term, given their comments on her declining abilities, her difficulty in learning
roles, and the reluctance of other choreographers to use her in recent performances. As well, the
arbitrator commented that Ms. Wilder and Mr. Kudelka had taken the public position that Ms.
Glasco never raised financial concerns or the Swan Lake production before the Board of

Directors, and had never publicly acknowledged that they were in error. There has since been an
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admission of error by their counsel in the hearing before Mr. Justice O’Leary. Again, the
arbitrator could draw an inference from these facts about the likely difficulty of Ms. Glasco

finding alternative employment as a principal dancer.

[33] The proceeding before the arbitrator was for interim relief. Arbitrator Albertyn did not
feel it necessary to make findings of credibility in order to come to a decision. After reading his
award and looking at the material before him, I do not think he erred in that conclusion. The
arbitrator very reasonably concluded that cross-examination of Ms. Glasco would not have
assisted him in a significant way, given the evidence already before him in the affidavits.
Moreover, he was concerned about the delay from the wide-ranging cross-examinations
proposed by the Ballet, given the parties’ stated desire in the arbitration agreement for an

expeditious procedure.

[34] In the circumstances, the Ballet was not prevented from presenting its case on essential
points because of the refusal to allow cross-examination on the affidavits. I am satisfied that the
process adopted to determine the question of interim relief met the requirements of ss. 19(2) and
46(1)6 of the Arbitration Act and allowed the Ballet to present its case and respond to the case
against it. The Ballet, having agreed to remove these disputes from the courts, can not now
complain that the arbitration procedure which they accepted differs from the procedure which

might have been available in the courts.
Jurisdiction to Hear the Motion for Leave to Appeal

[35] Pursuant to s. 3 of the Arbitration Act, the parties may expressly or by implication vary or

exclude the right to appeal an arbitrator’s award on a question of law, with leave. The Ontario
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Court of Appeal has held that it is the parties’ intention that is paramount as to whetheﬂr- thefé isa
right to appeal in an individual case, and “[a]n examination of the language of the agreement and
the circumstances surrounding its making is necessary in order to determine the parties’
intention” with respect to the right to appeal (Labourers International Union of North America

Local 183 v. Carpenters and Allied Workers Local 27 (1997), 34 O.R. (3d) 472 (C.A.) at 479).

[36] In the Labourers case, the Court of Appeal looked to the language of the arbitration
agreement, which stated that disputes would be solved by “final and binding arbitration”. The
words “final and binding” were held to reflect an intention to exclude a statutory right to appeal
(at 479). The Court also approved the “fact-driven determination” of the parties’ intention used
in Superior Propane Inc. v. Valley Propane (Ottawa) Ltd., [1992] O.J. 2773, where the words

“final and binding” were also held to exclude a right to appeal.

[37] The parties here have used the term “binding”, but not the words “final and binding” with
respect to the submission to arbitration in paragraph 1 of their agreement (see Schedule A).
Elsewhere in the agreement, they state that the OLRB application will be withdrawn and the
matter “fully and finally disposed of in the mediation/arbitration” and that the grievance will be
withdrawn and “fully and finally determined” in the mediation/arbitration (paragraphs 9 and 10).

The agreement also states that the court action will be discontinued.

[38] The respondents argue that the right to appeal is, by implication, excluded because of the
words of the agreement, coupled with the parties’ expressed desire to proceed expeditiously and
the nature of the disputes, which involve matters that would otherwise be before an arbitration
board or the OLRB and protected from judicial review by privative provisions. I do not read the

arbitration agreement as impliedly expressing the intention to exclude the right to appeal. Ms.
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Glasco, Equity, and the Ballet were represented by experienced counsel when the agreemeht was
drafted, and it is telling, in my view, that they used the word “binding” in paragraph one of the
agreement without adding the word “final” when they conferred jurisdiction on the arbitrator. In
paragraph 4, they stated that the arbitration will proceed and be enforceable under the Arbitration
Act. The references to “final and binding” determination of the OLRB complaint and “fully and
finally determined” with respect to the grievance are designed to prevent further recourse to the
Board or grievance arbitration, but the words do not speak to the right of appeal with respect to

the decisions of the arbitrator under the Arbitration Act, 1991.

[39] Therefore, I interpret the agreement as not excluding the right to seek leave to appeal a
question of law pursuant to s. 45(1). The respondents conceded in argument that if I should
reach that conclusion, this was a proper case in which to grant leave, given the wording of the

test for leave in s. 45(1). Therefore, leave to appeal is granted.

Appeal under s. 45

[40] An appeal under s. 45(1) can only be with respect to a question of law. The appellant
makes three arguments that the arbitrator erred in law: first, he granted an order of reinstatement
in the absence of mutual confidence between the parties; second, that the order of interim
reinstatement is contrary to Charter values; and third, that the arbitrator erred in ordering
reinstatement when a court would not have done so, thus violating the choice of law provisions

in s. 32 of the Arbitration Act.
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[41] The definition of a “question of law” is not always easy. The Supreme Court of Canada
in Canada (Director of Investigation and Research) v. Southam Inc. (1997), 144 D.L.R. (4th) 1

stated at 12:

Briefly stated, questions of law are questions about what the correct legal test is; questions of
fact are questions about what actually took place between the parties; and questions of mixed
law and fact are questions about whether the facts satisfy the legal tests.

While drawing the line between these questions is difficult, Iacobucci J. stated, “... in most cases
it should be sufficiently clear whether the dispute is over a general proposition that might qualify
as a principle of law or over a particular set of circumstances that is not apt to be of much interest
to judges and lawyers in the future” (at 13). The Court went on to say that the application of a
balancing test, including the determination of the weight to be given to certain factors, is a

question of mixed fact and law (at 15).

[42] The appellant argued that the standard of review here is one of correctness, given that the
arbitrator has no special expertise in applying the law rélating to injunctions. That was the
standard adopted by this Court in GAN General Insurance Co. v. State Farm Mutual Automobile
Insurance Co., [1999] O.J. No. 4467 (Gen. Div.) at paragraph 8. The respondents argued that a
standard of reasonableness is more appropriate here, given the expertise of the arbitrator in

matters relating to labour and employment law.

[43]  The Supreme Court of Canada in Pushpanathan v. Canada (Minister of Citizenship and
Immigration) (1998), 160 D.L.R. (4th) 193 has summarized various factors that should be
considered in determining the standard of review, including privative clauses, the expertise of the
tribunal, the purpose of the legislation being applied, and whether the review is with respect to a

question of law or fact. Here, the appeal concerns a question of law only. There is no greater
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expertise in the arbitrator than the courts in the application of the law relating to interlocutory

injunctions. Therefore, the standard of review is correctness.
[44] In determining this appeal, a number of sections of the Arbitration Act are relevant.

31. An arbitral tribunal shall decide a dispute in accordance with law, including equity,
and may order specific performance, injunctions and other equitable remedies.

’

Section 32 bears the marginal note “conflict of laws”. It reads:

(1) In deciding a dispute, an arbitral tribunal shall apply the rules of law designated by
the parties or, if none are designated, the rules of law it considers appropriate in the
circumstances.

(2) A designation by the parties of the law of a jurisdiction refers to the jurisdiction’s
substantive law and not to its conflict of laws rules, unless the parties expressly indicate
that the designation includes them.

Mutual Confidence

[45] The order made here is a mandatory order, requiring interim reinstatement of an
employee. It is highly unusual to find such an order in the employment context, outside of
unionized workplaces. While specific performance of an employment contract was ordered in
Hill v. C.A. Parsons & Co. Ltd., [1972] Ch. 305 (C.A.), this has continued to be an extraordinary
remedy in actions where there is an alleged breach of an employment contract. Nevertheless,
reinstatement is a remedy commonly used in the unionized setting, in the application of human

rights law, and in the protection of office holders.

[46] While conceding that specific performance could be ordered in some employment cases,

the appellant argues that the law requires an adjudicator to make a finding of mutual confidence
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between employer and employee as a condition precedent to the making of a mandatory order

reinstating an employee. Reliance is placed on judicial statements such as the following from

Powell v. Brent London Borough Council, [1988] 1.C.R. 176 (C.A.) at 194:
... the court will not by injunction require an employer to let a servant continue in his
employment, when the employer has sought to terminate that employment and to prevent
the servant carrying out his work under the contract, unless it is clear on the evidence not
only that it is otherwise just to make such a requirement but also that there exists
sufficient confidence on the part of the employer in the servant’s ability and other
necessary attributes for it to be reasonable to make the order. Sufficiency of confidence
must be judged by reference to the circumstances of the case, including the nature of the
work, the people with whom the work must be done and the likely effect upon the
employer and the employer’s operations if the employer is required by injunction to
suffer the plaintiff to continue in the work.

Earlier in the reasons, Ralph Gibbon L.J. also noted that there were two elements to the issue of

confidence: the employee’s competence to do the job, and the absence of friction in the

workplace (at 188). See, also, Hughes v. London Borough of Southwark, [1988] IRLR 55 (H.C.)

at 56.

[47] In Wadock v. London Borough of Brgznt, [1990] IRLR 223 (H.C.), the Court ordered
interim reinstatement despite a concern about the employée’s behaviour. In the course of his
reasons, Davies J. stated that in determining whether an injunction would be granted, the court
should ask whether a situation would arise that was “workable” (at paragraph 27). Often, a
further concern expressed in the cases is the difficulty of supervising performance, which makes

courts reluctant to make such orders in an employment context (C.H. Giles & Co. v. Morris,

[1972] 1 W.L.R. 307 (Ch.) at 318).

[48] The appellant points to cases where the courts have refused to order specific performance

where the performance involves the exercise of personal or professional judgment (for example,
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Simpson v. Blacks Harbour, [1995] N.B. J. No. 152 (Q.B.) paragraph 28) and argues that the
arbitrator found a number of facts which indicated that the threshold of mutual confidence is

lacking here. For example, Arbitrator Albertyn stated:

The Artistic Director has an absolute artistic discretion to determine the composition of
the company. That is largely unaltered by this award. No doubt Mr. Kudelka will feel
that his authority will be undermined by Ms. Glasco’s interlocutory reinstatement; that is
rightly a major concern of the Ballet which I have had to weigh against the ruin of Ms.
Glasco’s career. (at 98)
He also commented that returning Ms. Glasco to her position within the company might be a
cause for “minor frustration” among some dancers (at 102). He also noted that Mr. Kudelka’s
stated lack of confidence in Ms. Glasco was a factor which he considered, but he expressed the
view that both Ms. Glasco and Mr. Kudelka are professionals, so that the relationship between

Ms. Glasco and the Ballet is not so damaged that “it cannot be restored by reasonableness on

both sides” (at 111).

[49] Again and again in oral argument, counsel for the Ballet emphasized the centrality of the
artistic discretion of the Artistic Director to the operation of the ballet company. He likened an
order of reinstatement to a command to an artist to paint with a particular colour or in a particular
style when the artist wishes to express himself through another style or colour. Thus, the essence
of the argument is that there can be no mutual confidence when the Artistic Director has

expressed his lack of confidence in a dancer’s abilities or her compatibility with his vision.

[50] It is important to emphasize the scope of my role here. I have jurisdiction only with
respect to errors of law. I do not have any jurisdiction to review findings of fact or findings of

mixed fact and law. A careful reading of the arbitration award indicates that the arbitrator
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applied the correct principles of law to the facts as he found them. While it is unusual for é court
to order specific performance of an employment contract or a contract of personal service, there
is no absolute rule against this, and the appellant conceded this. Indeed, the respondents
provided a number of cases in which courts have exercised their discretion to give interlocutory
relief in an employment or employment-like setting — for example, where the individual derives
a unique personal benefit from the performance of the work and would not otherwise be able to
practise his vocation (Boivin v. Orchestre _sjzmphoniqe de Laval (1992), 43 C.CE.L. 304
(Que.S.C)); Frogley v. Ottawa Presbytery of the United Church of Canada (1995), 16 C.CE.L.
249 (Ont. Ct. (Gen. Div.)); McCaw v. United Church of Canada (1991), 37 C.CEL. 214 (Ont.

C.A) at 223; Shepherd v. Colchester Regional Hospital (1991), 102 N.SR. (2d) 361 (S.C.T.D.)).

[51] In determining whether to make such an intgrlocutory order, a court considers a number
of factors, of which the element of mutual confidence is one. It is not, Howe\}er, a “condition
precedent” or threshold. As noted by Sharpe J. in Parker v. Canadian Tire, [1998] O.J. No. 1720
(Gen. Div.) at para. 16, if someone is required to continue working with an individual whom he
or she does not want in the operation, this weighs against injunctive relief. However, that factor
was not, in his opinion, absolute. A similar view has been expressed in the text Injunctions and
Specific Performance by R.J. Sharpe and T.A. Cromwell (Aurora: Canada Law Book Inc.,

looseleaf edition) at 7-26 to 7-27.

[52] Thus, rather than a threshold issue, the element of confidence is one factor to be
considered within the balance of convenience. Moreover, the concept of confidence is one of
“sufficient confidence”, to use the words from Powell, supra. 1t is to be expected that where an

employer has dismissed an employee, there will be some degree of resistance in having that
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employee return to the workplace, even on an interim basis, and other employees may be averse
to having the employee return. The issue is whether there is such a problem of lack of confidence

or antipathy that it outweighs other considerations in determining the balance of convenience.

[53] Arbitrator Albertyn considered a number of factors in determining where the balance of
convenience lay in this case. He was well aware of Mr. Kudelka’s opposition to Ms. Glasco’s
reinstatement, but he also took note that she had not been informed of any want of confidence in
her work prior to December 1, 1998, and she had received excellent press reviews prior to that
date and in an important performance after her termination. He concluded that all the
individuals, including fellow dancers, should be able to work together in a spirit of
professionalism. Moreover, he took note that reinstatement was a possible remedy, should she

be successful on the merits, given the nature of her claims:
Should she be successful in the main action, reinstatement is a possible, even a likely,
outcome if it is found that the non-renewal of her contract was void by reason of
illegality. (at 105)

He also noted that if supervision of the implementation of the award became necessary, an

arbitrator is in a better position than a court to carry out this function (at 113).

[54] Mr. Kudelka’s subsequent reaction, as described in the Casting Award, shows that he is
highly resistant to Ms. Glasco’s return to an active role in the company. However, that response
does not give me grounds to interfere with the interlocutory award. My role is to determine
whether there was an error of law in the earlier award, and I do not find that there is such an
error, given that there is no threshold requirement of mutual confidence for reinstatement, nor

was there an error in the legal principles applied.
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[55] The Ballet’s real quarrel is with the findings of fact made by the arbitrat;r, and his -
conclusions when he applied the legal principles to those facts and exercised his discretion to
award interlocutory relief under s. 41 of the Act. The Ballet agreed to give him jurisdiction to
make such findings of fact or mixed fact and law, and did not obtain an agreement to allow

appeals on such questions of fact or mixed fact and law. Therefore, this ground of appeal fails.
Charter Values

[56] The Canadian Charter of Rights and Freedoms does not apply directly to the arbitration
award, as it is the result of private, consensual arbitration, and the Charter does not apply to
private action (s. 32, and Re Retail, Wholesale and Department Store Union, Local 580 v.
Dolphin Delivery Ltd., [1986] 2 S.C.R. 573 at 603). However, the Ballet relies on the principle
espoused in Hill v. Church of Scientology, [1995] 2 S.C.R. 1130, that while the Charter of Rights
and Freedoms does not apply directly to private action, it can be used to influence the
development of the common law - that is, common law rules should evolve in a manner
consistent with Charter values. The Ballet argues that the order to reinstate Ms. Glasco, with the
potential for the arbitrator to require that she perform certain roles, is a violation of Mr.

Kudelka’s freedom of expression, guaranteed in s. 2(b) of the Charter.

[57] The difficulty with this argument is twofold. First, this argument was not placed before
the arbitrator, and courts have held that it is important to raise Charter arguments before the
decision-maker of first instance so as to obtain the benefit of that institution’s expertise on the
Charter issue (for example, Perez (Litigation Guardian of) v. Salvation Army in Canada

(Governing Council) (1998), 171 D.L.R. (4th) 520 (Ont. C.A))).
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[58] Secondly, the analysis of the Ballet ignores the approach suggested by the Sup;emé Court
of Canada in Hill. There, the Court stated that a rule of common law could be revised to
accommodate Charter values, but it did not suggest that the Charter values analysis would
effectively permit application of the Charter to adjudicative decisions not otherwise subject to
the Charter under s. 32(1). Counsel for the Ballet did not clearly articulate the rule of common
law being challenged here, which makes it difficult to apply Charter values. In addition, the
Ballet failed to address the concept of reasonable limitations inherent in virtually all Charter
analysis. In order to assess the degree to which a common law rule violates a Charter value, it is
necessary to give consideration to competing values which might justify limitations on Charter
rights — for example, others’ claims to freedom of expression, or the reasonableness of some
limits on expression so as to protect values such as the reputation or the livelihood of an
employee. As Statéd by Cory J. in Hill: “It is up to the party chailenging the common law to bear
the burden of proving not only that the common law is inconsistent with Charter values but also
that its provisions cannot be justified” (1171-72). There has been no effort to satisfy that onus

here. Therefore, this ground of appeal fails as well.
The Choice of Law Argument

[59] Relying on s. 32 of the Arbitration Act, the appellant takes the position that the arbitration
agreement requires the arbitrator to apply three bodies of law, because he wears, in effect, three
hats: the terms of the collective agreement and the jurisprudence of labour arbitration, the
provisions of the Ontario Labour Relations Act, 1995, S.0. 1995, c. 1, as amended, and the law
that courts would apply. The Ontario Labour Relations Act does not confer jurisdiction on either

a grievance arbitrator or the labour board to reinstate an employee on an interim basis. In fact,
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ss. 98(2) and 48(13) expressly remove the power to order interim reinstatement from these
tribunals. Therefore, argues the Ballet, the arbitrator should apply the rules that a court would
apply in these circumstances, as he is only left with the third area of law which he is given the
power to apply by the parties. Reliance is placed on a passage in the award, where the arbitrator
stated,
Were I sitting as a court, I might therefore conclude that I would not intervene on Ms.
Glasco’s behalf and grant her interim relief when that could expressly not be done by a
labour arbitrator or by the Board. I would reach that conclusion for the reason that the
statutory scheme has foreseen, and precluded, the interim reinstatement of an employee.

(at 57)

Thus, the Ballet argues that he erred by not denying relief to Ms. Glasco on the same basis that

he found that he would deny such relief, were he sitting as a court.

[60] This passage of the award has been taken out of context. The arbitrator was in the midst
of discussing His jurisdiction to award interim reinstatement, given the principle in Weber v.
Ontario Hydro (1995), 125 D.L.R. (4th) 583 (S.C.C.) that the courts should defer to arbitration to
resolve disputes under a collective agreement. Arbitrator Albertyn went on to say that he found
these arguments irrelevant, because he was sitting as an arbitrator under the Arbitration Act,
without the restrictions on his power to order interim relief that circumscribe the powers of a
labour board or an arbitration board hearing a grievance under a collective agréement. He
correctly concluded. that as an arbitrator under the Arbitration Act, he had the express power to

order interim relief, including an injunction - a power that the parties did not remove from him.

[61] The parties expressly chose arbitration under the Arbitration Act to resolve their disputes,
and chose not to proceed through the labour board or grievance arbitration, where there would

have been strictures on interim reinstatement, as set out in the Labour Relations Act. Now,
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through the route of s. 32 of the Arbitration Act, the Ballet seeks, through the choice of law
argument, to recast the arguments about the jurisdiction of the arbitrator, even though it

expressly agreed not to challenge his jurisdiction in paragraph 13 of the arbitration agreement.

[62] In doing so, the Ballet errs in assuming that the arbitrator must act in the séme way as a
court. While he has been given the powers of a court to deal with aspects of the parties’ dispute,
he is not a court. Rather, he acts as an arbitrator appointed under the Arbitration Act, 1991, with
all the powers available to him under that Act. It is true that he must act according to law, and he
did so, applying the correct legal principles respecting interlocutory injunctions. The grant of
interlocutory injunctive relief is discretionary. While a judge might exercise his or her discretion
in one manner, that does not prevent the arbitrator from exercising his discretion in another
manner, as Arbitrator Albertyn did here, after considering the governing principles. Whether a
court would feel constrained not to give relief in the circumstances — for example, because of the
implications flowing from the statutory restriction on reinstatement by labour boards and
grievance arbitrators - in no way controls an arbitrator exercising the specific power under the

Arbitration Act, 1991 to reinstate on an interim basis.

[63] Neverthéless, I note that the Ballet appears to overstate the case in suggesting that a court
would never intervene with interlocutory relief where grievance arbitration exists to resolve
disputes. The Supreme Court of Canada i;l Canadian Pacific Ltd. v. Brotherhood of Maintenance
of Way Employees Canadian Pacific System Federation, [1996] 2 S.CR. 495 affirmed the
residual jurisdiction of the courts to grant relief not available under a statutory labour scheme (at

501). McLachlin J. went on to note that the Code there did not cover all aspects of the dispute.
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[64] Despite the restrictions on arbitrators’ or the labour board’s jurisdiction to o;der interim
reinstatement, there may be cases where a court would order reinstatement‘ despite the provisions
of the Labour Relations Act. Indeed, counsel for Ms. Glasco referred me to one case where
Cameron J. of this Court recently ordered an interim injunction to prevent the termination of an
employment-like relationship in a unionized setting (Gill v. Mclntosh Limousine Service Ltd.

(Court File 00-CV-187799, unreported, April 5, 2000).

[65] Thus, the arbitrator did not err in law in exercising his discretion to order reinstatement

here, nor did he apply the law incorrectly.
Other Issues

[66] The Ballet also objected to the arbitrator’s failure to give notic;e to the other members of
the company, or at least ?he principal dancers, who might be affected By Ms. Glasco’s intérim
reinstatement. This is not a case where the decision of the arbitrator could affect a legal
entitlement of another employee — for example, where the union takes a position that, if
accepted, would require displacement of another employee who had been the successful
candidate in a job competition. In this case, notice to the other principal dancers was not
required, as the arbitrator was being asked only to assign roles to Ms. Glasco “in the usual
manner” (see Re Hoogendoorn and Greening Metal Products & Screening Equipment Co.
(1967), 65 D.LR. (Zd) 641 (S5.C.C) at 642, 651, Re Bradley and Ottawa Professional Fire

Fighters Ass’n, [1967] 2 O.R. 311 (C.A)).
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Conclusion

[67]1 The parties to this appeal and application made an agreement to refer their dispute to
arbitration with the hope that there would be an expeditious resolution. Sadly, the parties are far

from a resolution of the merits of the dispute.

[68] The regime of private arbitration which they have chosen gives a limited supervisory role
to the courts. In exercise of that role, I have found no error of law nor breach of procedural
fairness on the part of the arbitrator in the interlocutory award. Therefore, the application to set
aside the award and the appeal are dismissed. If the parties wish to address costs, they may make
an appointment through my secretary or make written submissions within three weeks of the

release of these reasons.

K. Swinton J.

Released: June 42 , 2000






