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Introduction

I. These files are applications under section 69 and subsection 1(4) of the Labour
Relations Act, 1995, S.0. 1995, ch. 1 (the “Act”). In each of the applications, the applicant union
seeks to trace bargaining rights from what was once Ontario Hydro (although its proper name is
now the Ontario Electricity Financial Corporation) to various entities that have emerged from the
reorganization of Ontario Hydro. It is common knowledge in the Province of Ontario that
Ontario Hydro was split into several businesses. Those of primary importance to the applicants
are Ontario Power Generation Inc.(*OPG”) and Hydro One Inc. (“Hydro One”). It is Hydro One
and its various subsidiaries that are the focus of these applications.

2. For the purposes of clarity, I will use the current name of each of these corporations,
except for Ontario Hydro. Some of them have undergone several name changes. These will not
be referred to.

Bargaining Rights

3. It is useful to identify the bargaining rights or collective agreements that each union
seeks to have binding on the alleged successors or related employers. They are as follows.

Labourers International Union of North America

(1) A collective agreement between the Electrical Power Systems
Construction Association (“EPSCA”) and the Ontario Power Council,
which deals with certain construction work on Ontario Hydro Property.

(2) A collective agreement between Hydro One and Labourers International
Union of North America dealing with construction off Ontario Hydro
property.

(3) The Labourers’ Provincial Collective Agreement in the ICI sector of the
construction industry in the Province of Ontario.

(4) Bargaining rights (to the extent that they are not subsumed in the
“Off Property” Agreement) for employees engaged in construction work
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in all other sectors of the construction industry other than the ICI sector
in Board Area 3.

Canadian Union of Skilled Workers

(1) A collective agreement covering construction and maintenance with
Hydro One called the “On Property” Agreement.

(2) A collective agreement covering construction and maintenance with
Hydro One, called the “Off Property” Agreement.

United Association of Journeymen and Apprentices of the Plumbing and Pipefitting
Industry of the United States and Canada; United Association of Journeymen and
Apprentices of the Plumbing and Pipefitting Industry of the United States and Canada,
Local 527

(1) The collective agreement between the Electrical Power Systems
Construction Association and the UA covering certain construction work
on Ontario Hydro property.

(2) The UA’s Provincial Collective Agreement in the ICI sector of the
construction industry in the Province of Ontario.

(3) The bargaining rights in respect of plumbers and plumbers’ apprentices
for all sectors of the construction industry other than the ICI sector in
Board Area 3.

4. All three unions are also parties to the Inn on the Park Agreement (“IOPA™) and the
Inn on the Park Agreement Addendum (“IOPAA”) (as is Hydro One). For purposes of this
application, it is sufficient to say that this document, on some occasions, is the basis for allocating
certain work opportunities as between the Building Trades Unions (“BTU’s”) and the Power
Workers” Union (“PWU”) and on other occasions the basis for allowing members of the BTU’s
to perform work which would normally be performed by members of the PWU, but which the
PWU cannot handle because of volume of work. The Inn on the Park Agreement and the
Addendum are not collective agreements and do not create bargaining rights. They may be a
source of work.

Hydro One and its subsidiaries

3. Hydro One went through two different kinds of changes. Some of the businesses
undertaken by Hydro One were transferred to its subsidiary corporations. In addition, those same
subsidiaries undertook some new business endeavours. All of these corporations are, in fact,
organized as commercial operations, but all are subsidiaries of Hydro One and are wholly owned
by Hydro One.

6. For the purposes of this decision, the responding parties have agreed that all of these
subsidiary corporations carry on associated or related businesses or activities under common
control and direction. They dispute that there was a sale from any one of them to any other
corporation. Their submission is that the Board ought to exercise its discretion under subsection
1(4) to refuse to make a declaration under that subsection for the reasons set out below.
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7. The Board, at times differently constituted, has issued a number of decisions already
in these applications dealing with some of these subsidiary corporations. In those decisions, the
Board made a decision on the basis of the evidence called, agreed facts and submissions of the
parties. With respect to the three remaining corporations (which are the subject of this
declaration), the Board directed that evidence be called to determine whether or not a declaration
ought to be made.

8. The previous decisions, and the orders made, are briefly summarized as follows.

June 18, 2002 - Application of the Canadian Union of Skilled Workers (“CUSW”) and the
Labourers

S. With respect to the CUSW application, the Board declared that Ontario Hydro, Hydro
One Inc., Hydro One Networks Inc., Hydro One Network Services Inc., and Hydro One Remote
Communities Inc. were all one employer and bound to the CUSW agreements referred to above.
With respect to the Labourers’ application, the same declaration was made for all of the
corporations other than Ontario Hydro (which was not then a party to the proceedings) for the
Labourers’ agreements other than the ICI agreement and Board Area 3 bargaining rights (since
those were applicable only to Ontario Hydro).

10. In this decision, the Board declined to issue declarations with respect to Hydro One
Telecom, Ontario Hydro Energy Inc., and Hydro One Delivery Services Inc. The applicant
withdrew as against Ontario Hydro International Inc. and Hydro One Markets Inc.

August 7, 2002 — UA Applications

11. The Board declined to make a declaration under subsection 1(4) with respect to
Ontario Hydro and Hydro One Inc. without further evidence. It found that there was a sale from
Ontario Hydro to Ontario Hydro Networks Inc. and that it was appropriate to issue a single
employer declaration with respect to Ontario Hydro, Hydro One Networks Inc., Hydro One
Networks Services Inc. and Hydro One Remote Communities Inc.

December 19, 2002

12. All of the applications were heard together on that day. On the basis of further
agreements and submissions, the Board made certain other declarations. In the UA application, it
declared that Ontario Hydro and Hydro One were one employer within the meaning of section
1(4). In the Labourers’ application, Ontario Hydro was found to be one employer with all of the
other corporations covered in the June 18, 2002 decision, thus binding the other responding
parties to the Labourers’ Provincial Collective Agreement in the ICI sector and to the outstanding
bargaining rights held by the Labourers and Board Area 3.

This Decision

13. This decision, then, deals with the remaining three subsidiaries that have been
identified in these applications, namely Ontario Hydro Energy Inc. (“Energy”), Hydro One
Delivery Services Inc. (“HODS™) and Hydro One Telecom Inc. (“Telecom™). I shall deal with
the facts with respect to each corporation separately.

14. The evidence in this case consisted of the evidence of four witnesses and a large
number of commercial documents that were admitted on consent of the parties without the need



-5-

for formal proof. The witnesses were Alec Struther, Acting CFO for Energy, William Meeker,
Director of Corporate Services for HODS, and Paul Marchant, Vice-President of Operations for
Telecom. The three unions were largely content to rely on the provisions of their collective
agreements or generally accepted understandings about trade jurisdiction in the construction
industry. In addition, the UA called Steve Morrison, Business Manager of UA Local 527.

Ontario Hydro Energy Inc.

15. Energy was set up originally to sell various services to retail markets in both the
residential sector and the commercial and industrial sector. The services did not include the
supply of electricity, but did include services related to the use of power in general. In the
residential retail market, Energy sought to market to residential homes, the sale or rental of
electric water heaters, the supply of natural gas, and long-distance telephone services, separately
or as a bundle. It also attempted to develop a residential market selling thermal insulation,
including roofing, doors and windows. In the ICI sector, it attempted to provide energy
consulting and retrofit work (which Energy called the “Commercial and Industrial”, or “C and I,
business). The consulting involved some electrical work, such as re-ballasting of light fixtures,
changing of light sources, and other work designed to reduce electricity consumption, along with
retrofit work directed at the building envelope, such as caulking, weather-stripping windows, and
so forth.

16. The market for the residential business was essentially homes throughout Ontario.
While Energy did not cover the entire Province, it did carry on this business in London, Ontario,
i.e. in Board Area 3. The commercial and industrial business was aimed at both public and
private sector consumers. The largest contracts were, in fact, with colleges and school boards,
although private-sector businesses such as Sears were also customers.

17. Energy is a company not regulated by the Ontario Energy Board. In fact, it competed
with Toronto Hydro Services and private suppliers such as Direct Energy. Portions of this work
were inherited from Ontario Hydro through Hydro One. The residential water heater business
was business that had been commenced by Ontario Hydro, as was all of the work in the
commercial and industrial sector. In January 2000, much of the water heater business was
transferred directly from the regulated business, Hydro One Networks. The retail sales force
were independent contractors who deployed their own sub-contractors. Sub-contractors to
Energy also performed the installation or other construction work.

18. The theory behind creating Energy was one that matched American business models.
Someone (presumably at Hydro One Inc.) determined that this kind of business required different
marketing skills from the Networks or Telecom, although some of the senior staff of Energy came
from and later went back to Hydro One or Networks.

19. With respect to the water heater work, one of the prime sub-contractors for the
installation and servicing of water heaters was a company called Cook Street. Cook Street was
certainly active in London. It is not bound to a collective agreement with any of the three unions,
and of course, Energy was not obliged to require it to use members of the Union to perform work.
The subcontractors of Cook Street included at least some contractors who were not bound to a
collective agreement with any of the three unions, if indeed any of them were.

20. One of the largest Commercial and Industrial contracts was with Cambrian College.
The work to be done at Cambrian College was contracted to Hawke Construction (a general
contractor). Hawke performed some of the work itself, particularly with respect to the building



-6 -

envelope, although it contracted the electrical work to a sub-contractor, Siemans. The
Commercial and Industrial contracts also included certain “water-saving methods”, which

included the installation of low-volume toilets.

21 The gas and long-distance telephone services involved no construction work
whatsoever. Gas was purchased from Coral, a subsidiary of Shell, and was delivered by Enbridge
or Union Gas. Enbridge or Union Gas was responsible for any physical work associated with the
supply of gas; the long-distance services were contracted from Mosaic, a subsidiary of Bell.

22. At some point in 2002, the Board of Directors of Energy, who were also directors of
Hydro One or other Hydro One entities, decided to wind up the business of Energy on the basis
that it was not showing a profit and no business case could be made for the continuation of the
business in that form. Energy sold some of its assets, collected its receivables, and is waiting for
the expiry of certain warranties given in the course of conducting its business. It sold the water
heater business in Toronto to Toronto Hydro and the long-distance services back to Mosaic.

23. As the work of Energy is now purely financial management, it has almost no staff. Its
Acting Chief Financial Officer is, in fact, the Director of Special Projects of Hydro One
Networks. Mr. Struthers stated that the only future for the company was the fact that it was a
corporation with a tax loss on its books, and thus might be amalgamated usefully with another
tax-paying entity.

pL On the other hand, Mr. Struthers did agree that there was no impediment to the
recommencement of any of these businesses by Energy, although he said it was very unlikely to
do so. That is, there were no restrictive covenants or other undertakings attached to the sale of
assets that rendered such activity a breach of any contractual obligation.

Hydro One Delivery Services Inc.

25. The evidence of William Meeker, Director of Corporate Development for HODS, was
virtually the only evidence about the activities of this company. Because it never engaged in
more than planning, it did not generate documents that were put in evidence.

26. HODS was incorporated to examine and act upon projects that would involve the
distribution of electricity in a manner that might be done for a profit. It has examined only one
project to date, a high-voltage link across Lake Erie. That project, had it gone ahead, would have
been in an equal partnership with Trans Energie U.S. of Quebec. The original project called for a
high-voltage, direct current cable along the lake bed of Lake Erie. This project was expected to
be operated on a commercial basis, i.e. showing a profit, with no financial support from the
ratepayers of Ontario. However, once the bids were received, the project was deemed
uneconomic and has not been proceeded with since. At the moment, the two employees of
HODS monitor the market to determine if there are any other projects that might profitably be
undertaken. HODS has also examined, but not in detail, the possibility of creating links to
Manitoba.

27. The small staff of HODS operatés from offices within the head office of Hydro One.
Hydro One, of course, owns HODS and any profit it would have earned or will earn goes to
Hydro One.

28. The Lake Erie link would have involved a high-voltage DC line, running from the
Nanticoke switchyard through a converter station in Ontario to a converter station on the



-7-

American side of the Lake. Mr. Meeker agreed that this was essentially a transmission line, and
agreed that Ontario Hydro and Hydro One had also built transmission lines.

29. The cable required two elements at Nanticoke: a switchyard (close to a transformer
station), and a converter station. It is not clear from the evidence whether any additional
construction would be necessary at the transformer station. The converter station and switchyard
would have to be constructed as there was no existing facility at the Nanticoke TS. The converter
station must be constructed to transform alternating current that flows through the Ontario Grid
into direct current for transmission across the Lake; the switchyard directs the flow of electricity.

30. There would be approximately two kilometres of wire on the American side, but very
little on the Canadian side because the Nanticoke TS is very close to the point at which the cable
would meet the north shore of Lake Erie. The cable itself would be an oil-cooled unit. That is,
the wire in the cable would be surrounded by oil for cooling purposes. Mr. Meeker indicated
there would be some heating and cooling involved on land, but could not provide any details as
this was part of the technology designed by a Swedish manufacturer. Mr. Meeker was of the
view that this was a different technology and that there were no persons employed in Networks
who could operate it. He agreed that it could be done by any unregulated business, but said that
HODS was set up precisely to develop the expertise necessary to operate this kind of service. He
agreed that fibre optic wire might have been added to the cable had it gone ahead, but that there
were no specific plans. A press release reproduced for a trade newspaper stated that a fibre optic
connection was planned as part of the project.

31 The project was let out for tender. The bids received were uneconomic, and given
HODS’ view of the economics of the electrical market in the near future, it decided to cease to do
any work on that project. Regulatory approvals, primarily environmental, had not been recelved
at the point where the project was shelved.

Hydro One Telecom Inc.

32. The evidence of Mr. Paul Marchant, Vice President of Operations, was that Telecom
was set up for two purposes. First, it was set up to provide managed services for Networks,
specifically network monitoring, and “trouble-ticket management”. Its second business was to
provide communications services for commercial customers.

33. The managed services for Networks was a business formerly performed by Hydro
One internally. It operates from the Integrated Technology Management Centre (“ITMC”). It
involved the remote surveillance of the entire grid, primarily by the monitoring of alarms built
into the grid across the Province. Telecom does not perform any construction work associated
with this business. It receives alarm signals that indicate the nature of the problem and the
severity of the problem and directs Network’s employees to take the appropriate action. That
involves notifying Networks what has happened and what needs to be done. Employees of
Networks, members of the Power Workers Union (“PWU”), do the work. Telecom employees at
the ITMC manage the individuals who are rectifying the alarm.

34, Some of the alarms, or the transmission of signals from the alarms, are carried along
optical ground wire (“OPGW™). Telecom has not built, and has no plans to build, any OPGW
and simply leases it from Hydro One Networks. Up until the present time, it has used this wire

for protection services only.
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3s. The communications services is a much more complex part of the business. It
involves the provision of internet transit services, transparent LAN services and private-line
services.

36.  The internet transit services depend on Networks’ optical fibre network. Telecom
uses a small portion of that network itself and uses the rest to leverage deals to create its own
network. It acquires the right to use certain fibre in third parties’ optical cable by trading or
swapping Networks’ fibre, or strands within a fibre, for fibre or strands owned by independent
businesses. That is its preferred method of operating since it involves no capital investment, no
rent and no maintenance. Alternatively, Telecom will purchase fibre, or one or two strands in the
cable, from another provider or, as a last resort, build its own optical fibre lines.

37. Telecom controls approximately thirty-two hundred kilometres of fibre network.
Eighteen hundred kilometres come from Networks. It purchased a lengthy portion of wire from
360 Networks Inc., running in a triangle from Belleville, Ottawa and Montreal.

38. It has also built approximately 150 kilometres of cable itself. The longest is an
80-kilometre stretch from Detweiler to Buchanan. The purpose of that project was primarily to
build a “loop” into its transmission system. That is, while it had available to it fibre cable which
could service much of the geographic area serviced by the new fibre, Telecom is a more attractive
supplier if it has alternative routes along which to send internet messages.

39. On another occasion, Telecom built 30-40 kilometres of fibre optic cable to connect
the existing network to the Kawartha Pine Ridge School Board, one of its customers in the LAN
business. The LAN network connects to the main fibre optic network through a Digital Access
Point. It does not, in fact, splice directly into the cable. However, it was necessary to build the
fibre optic cable from the Kawartha Pine Ridge Digital Access Point to the nearest point in the
fibre optic network.

40. Further, Telecom purchased some fibre from Brampton Hydro Telecom to service a
contract with Peel School Board. That is, the facilities existed, but Telecom needed to purchase
them in order to connect with a customer. It was necessary to install some additional equipment
because the fibre optic cable purchased from Brampton Hydro was not precisely what was
required by that contract. A company called ICS did the construction work associated with that
equipment and plant.

41. The transparent LAN and private-line services are performed on and between a
customer’s premises. That is, it is an internal private network that does not connect to the fibre
optic network, but connects various computers within the customers’ operations with one another.
In the case of the Peel School Board, the LAN network connects 110 schools in both systems.
ICS built that system. Telecom negotiated with PWU to permit the contracting out of that work.
ICS is not bound to a collective agreement with any of the three unions, and Telecom did not
consult the three applicant unions with respect to the contract.

42. Telecom has extensive plans for the network that it would like to see in place. Again,
building a portion of that network is the least-preferred option, with the swap being the most-
preferred option. While it is connected to the OPGW network, Telecom prefers overhead cable
since, as Mr. Marchant put it, a cable running 72 feet in the air on Hydro right-of-way suffers

from less likelihood of “back-hoe fade”.
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43. Telecom has plans for new construction along Highway 11 to North Bay, thence to
Sudbury and back to Sault Ste. Marie. There are no competitors or other services in the area so a
swap does not appear to be a likely option. Once again, the customers they hope to serve in this
area are commercial businesses and school boards. There is a plan to construct another fibre
optic line running from Essa and Orillia through to Cataraqui. However, any of Telecom’s plans
depend on being able to make a business case for the construction of such a line.

44, Expertec built the Kawartha Pine Ridge line. Expertec is not bound to a collective
agreement with any of the three applicants, although it may have a collective agreement with an
industrial union. As well as installing the fibre optic cable, the scope of work in the contract
refers to “civic construction” which will be “directional bored or ploughed in-road allowance”,
accompanied by underground construction in asphalt. Telecom decides to whom it will contract
the work. It does not receive direction from anyone else about parties with whom it is to contract.

The Board’s discretion under subsection 1(4)

45. As noted above, the responding parties acknowledge that the statutory pre-conditions
for a declaration under section 1(4) exists; that is, all of them carry on associated or related
businesses or activities under common control and direction. They assert, however, that the
Board ought not to exercise its discretion to make a declaration that they and the three
corporations in issue in this part of the case are one employer for all purposes of the Act for two
reasons. Their primary argument is that none of the three companies have ever done work that
could constitute an erosion or a potential erosion of the applicants’ bargaining rights. The work
performed is either not construction work, or if it is, it is not work coming within the scope of the
applicants’ collective agreements. As an alternative, if the Board were to find otherwise, the
responding parties Energy and HODS assert that since they are inactive, there is no purpose in
making a declaration.

46. The applicants assert that the responding parties have framed the issue incorrectly.
They assert that the Board has said repeatedly that once a finding is made that two or more
employers carry on associated or related businesses or activities under common control and
direction, there is no need to inquire further as to whether or how much a collective agreement
binding on the first employer might apply to the operations of the related employer(s).

47. The applicants, in my view, overstate their argument. The purpose of section 1(4) is
to preserve the meaningful nature of bargaining rights. It serves to protect them from being
deliberately subverted, or from being eroded by commercial decisions entirely divorced from
labour relations considerations. It is therefore necessary for an applicant to demonstrate that there
is either actual or potential erosion of those bargaining rights. In the context of a construction
collective agreement, that means looking at the work claimed in or covered by that collective
agreement. The erosion need only be minor or be only reasonably likely to happen. The claim to
the work in the collective agreement need not be conclusive or obvious on its face. But there
must be some actual or potential activity on the part of the related employer which could
reasonably be said to fall within the scope of the applicant’s collective agreement.

48. Despite able argument by counsel for the applicants to the contrary, that is precisely
what the Board’s jurisprudence says. It is sufficient to refer to the cases cited by the applicants.

49, In Milton Hydro Distribution Inc., [2002] OLRB Rep. July/Aug. 701, the Board
declined to grant the declaration with respect to certain of the responding parties. At paragraph
28 it said:
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28. I conclude that Distribution, Telecom, Holdings, Services and the Commission
are associated or related activities carried on under common control and direction. I
do not need to make a declaration with respect to Distribution because the parties
have reached agreement that the bargaining rights continue. I decline to make a
declaration with respect to Holdings and Services. Although a factual foundation
exists for making a declaration, neither Holdings nor Services are engaged in any
work that is eroding or has the potential to erode the bargaining rights of the
applicant. Of course, if that situation changes, the applicant may return to the Board
and ask us to exercise our discretion pursuant to section 1(4) and make the
declaration.

Counsel for CUSW and the Labourers attempted to distinguish that paragraph as
meaning simply that there is no need to bind a holding company. That is simply another way of
saying what I have set out above. The holding company, by definition, did not engage in and was
highly unlikely to engage in any work covered by the PWU’s collective agreement in that case.

Therefore, no declaration issued.

51.

However, the Board also made another significant finding in Milton Hydro, supra. At
paragraph 33 it rejected the argument that the union’s bargaining rights did not really entitle it to

work under the new corporate structure of the responding parties. The Board said:

52.

33, Counsel for the responding parties submits that the Board should take into
account that the umion’s collective agreement does not prohibit contracting out,
presumably because that somehow diminishes the value of those bargaining rights. I
specifically reject that the Board should take into account or somehow value the
quality of the bargaining rights in deciding whether to exercise its discretion under
section 1(4). The Board’s goal in making such a determination is to preserve
bargaining rights that might otherwise be eroded. The Board does not, as part of that
exercise, enhance or diminish bargaining rights. If, as counsel for the responding
parties submits, the collective agreement places no restriction on contracting out, then
Telecom, as an employer, will enjoy the flexibility of such arrangements. But the
union is entitled to the preservation of its existing bargaining rights, however limited
they might be. At the very minimum it is entitled to have its bargaining rights and
collective agreement recognized at Telecom to win the advantage of a grievance and
arbitration procedure should there be any need to test the employer’s view of the
extent of its contracting out freedoms.

The Board cited that paragraph with approval in Brighton Beach Power Limited

(unreported, March 31, 2003, Board File 0310-02-R and others).

53.
and Tunneling Company, [2000] OLRB Rep. July/Aug. 638.
considerable argument about that decision in the context of its reference to two earlier decisions,

This low threshold for a finding of potential erosion is reflected in Maclsaac Mining
While all counsel directed

the ratio of the case is found at paragraphs 41 and 42:

41. It is not, in the Board’s view, entirely apparent that the construction work
performed by MacRanald in its capacity as general contractor represents an erosion of
the union’s bargaining rights in the sense that that work was diverted away from
Maclsaac Mining and Tunneling. According to Mr. Maclsaac, Maclsaac Mining and
Tunneling’s construction related activities and in particular work under the union’s
provincial ICI agreement have historically been limited to work in the mining industry
incidental to its mine development work. It therefore appears that the Renovation
Project provided Maclsaac Mining and Tunneling with an opportunity to maintain the
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employment of a number of carpenters who may otherwise have been laid off because
of lack of work opportunities in the mining industry.

42. On the other hand, the evidence before the Board in this case also suggests that
Maclsaac Mining and Tunneling is certainly capable of doing, and in fact did a

- portion of, that work. It therefore appears that Mr. Maclsaac could equally have
decided to have Maclsaac Mining and Tunneling, which company had experience in
the construction industry, act as the general contractor of the Renovation Project
rather than MacRanald, which company had no prior experience in construction. Had
he chosen to do so, however, there is no dispute that all of the carpentry work on the
project falling under the terms of the Provincial ICI Agreement would have had to be
performed using members of the union. The construction work performed by
MacRanald in its capacity as general contractor therefore represents an erosion of the
union’s bargaining rights in that an opportunity for growth in the construction
activities of Maclsaac Mining and Tunneling was directed to the non-union
MacRanald instead.

54. This is similar to the conclusion reached by the Board in Brink’s Canada Limited,
[1987] OLRB Rep. May 647, cited by the Board in Milton Hydro, which states at paragraph 35 of
Brink’s:

34. Brink’s claims that there has been no erosion of the applicant’s bargaining rights
respecting the Toronto Armoured Division employees because none of them
have been laid off as a result of ATM’s business. The Board has held that there
can be an erosion of bargaining rights without the loss of business and
employment by the unionized employer. See the Board’s decision in Kustom
Insulation Ltd., [1979] OLRB Rep. June 531. As the Board stated in that
decision, the union’s bargaining rights attach to the business: if the business
expands and employees are added, the union’s bargaining rights would
encompass the new employees. In the Kustom Insulation decision, the Board
found that the creation of a new, non-union employer, even though not
competing for the same business as the unionized employer, was effectively
carving out work which the unionized business might otherwise try and get.
That was sufficient erosion of the union’s bargaining rights to cause the Board to
declare that the two employers be treated as one for purposes of the Act. In the
instant application, the facts are that some of the work previously done by
employees of the Toronto Armoured Division is now done by employees of
ATM. Had the work remained with the Toronto Armoured Division, it is
reasonable to expect that there would have been an accretion to the applicant’s
bargaining unit. Therefore there has been an erosion of the applicant’s
bargaining rights which is directly attributable to the existence of ATM and the
transfer to it of part of the work of the classification falling within the bargaining
unit of the Toronto Truck Agreement.

See also, Great Atlantic & Pacific C ompany of Canada, [1981] OLRB Rep. 285 at paragraph 15.

53. The decision most heavily relied on by the applicants was the June 18, 2002 decision
in the CUSW and the first set of Labourers applications in this case. Even counsel for the
responding parties referred to it as the “high-water mark” of decisions granting section 1(4)
declarations in the absence of identifiable work being performed. With respect, there is nothing
in that decision that takes it outside, or even to the edge of, the Board’s reasoning in the cases
cited above. At paragraph 42 of that decision, the Board dealt with one of the responding parties,

Hydro One Remote Communities Inc. At paragraph 42 it said:
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42. Now, Remote is a separate subsidiary. It seeks to rely upon its longstanding
practice of not doing work covered by the collective agreements to avoid being bound
to them. If Remote is not bound to the collective agreements, the applicants will be
precluded from asserting any claim that may arise in the future that Remote is doing
work within the scope of the agreements. Remote does construction work. It does
construction work that is somewhat similar in nature to that performed by Network
Services. Remote constructs and maintains distribution systems in Northern Ontario
just as Network Services does in Southern Ontario. At present, Remote contracts the
performance of such work out to Network Services, however, there is no guarantee
that such arrangement will be continued. It would be a simple matter for Remote to
slide into performing work presently performed by Network Services. While the
applicants’ bargaining rights were with Ontario Hydro, the applicants had a
mechanism for asserting that work should be done by bargaining unit members. A
single employer declaration with respect to Remote would preserve the applicants’

rights.

That conclusion is relatively straightforward. Remote was doing construction work
covered by the applicants’ collective agreements. The fact that it chose to do so by contracting
the work out to Networks, rather than performing the work itself, is immaterial. It has control of
the work covered by the collective agreement. In the context of a construction industry collective
agreement, that is enough to cause the Board to issue a declaration whether or not the employer
does the work directly or indirectly. This decision is consistent with the Board’s decision in West

York Construction Limited, [1978] OLRB Rep. Sept. 879.

57.

On a quantitative level, the Board has said the same thing in Warren Steeplejacks

Limited, [1989] OLRB Rep. March 309, at paragraph 16:

16. ... While it can be said that the main business of each of the three companies set
Blastco apart from Steeplejacks and Mechanical, the construction industry activities
of Steeplejacks and Mechanical jointly and of Blastco had a common meeting ground
(to borrow a term from the Board’s decision in Elmont Construction referred to above
at paragraph 14 in the quotation from Plastina) in sheet metal work and sandblasting
and painting. In this respect, the Board agrees with the comments quoted from the
decision in Plastina, supra. That is, from time to time firms engaged in the
construction business can become involved with relative ease in various sectors,
subdivisions, phases or specialized kinds of construction work, depending largely
upon the business opportunities which present themselves. We agree also with the
statement in Plastina that the Board should not readily hold those activities to be
“unrelated” just because they take place in different sectors, subdivisions, phases or
specialized kinds of construction work, particularly when the work is undertaken
under common managerial control or direction. In addition, for each company,
Warren played or plays the major role in day to day management, in soliciting
business, whether directly or by bidding, and in supervising the work performed by
each company. Accordingly, the Board finds that Warren Steeplejacks Limited,
Warren Mechanical Limited and Blastco Corporation carry on associated or related
activities or businesses within the meaning of subsection 1(4) of the Labour Relations
Act.

For a somewhat more extreme example, see Stebill Limited, [1989] OLRB Apr. 384.

58.

The phrase on which counsel for the responding parties relied in Milton Hydro, that
the Board must be satisfied that there is actual erosion or potential erosion of a union’s bargaining
rights, is an accurate summary of the Board’s jurisprudence. However, it must also be said that it

will not take very much evidence to find that potential erosion.
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Energy

59. Energy argued that the Board ought not to issue a declaration under section 1(4) for
three reasons, each of which is set out below. Those arguments must be seen in the proper factual
context. It cannot be seriously disputed that some of the work performed by Energy or its sub-
contractors does or might reasonably be found to fall within the work claimed in the agreements
of all three unions in the ICI sector (in CUSW’s case under the “off-property agreement”) or
within the scope of the Labourers’ and UA’s bargaining rights in all other sectors in Board Area
3.

60. CUSW claimed the electrical work in the C and I business, whether directly
performed or subcontracted to Siemans, which clearly fell within the scope of their “off-property
agreement”. They also claim the electrical work associated with the residential water heaters,
again arguably covered by the same collective agreement.

61. The Labourers claims were at times rather speculative (e.g. the potential for concrete
work in a residential setting where a new water heater was being installed) but clearly the
“building envelope” work in the C and I work would involve some work covered by the
Labourers’ ICI collective agreement. At a minimum such work would involve clean up and
material handling.

62. The installation of water heaters is, of course, connected to the plumbing in a house
and is something within the craft claim of the UA. The same is true of the low-volume toilets. In
the commercial and institutional work, the UA lays claim to low-voltage electrical and pneumatic
controls for an HVAC system, and particularly the one installed by Siemans. With respect to the
Cambrian College work, the UA would lay claim to certain work on the heat exchangers or
boilers and identified some of the connecting work as steamfitter work.

63. Mr. Morrison agreed with Mr. Richmond with respect to the division of work between
the UA and “Electricians” (who are the group represented by CUSW) with respect to the HVAC
work and thermostats. Those distinctions are more properly discussed by the two trades at greater
lengths in other proceedings, but the evidence does suggest there is a role for both in the
performance of this work. Similarly, in office renovations, he agreed that there would be “work
for one or two labourers”.

64. Energy’s first argument is the assertion that, while the above facts may be true,
Energy did no work that would fall within the “on-property” collective agreements of each of the
three unions, or in the case of the Labourers, even the “off-property” agreement. Thus, it argues
that the Board should decline to make a declaration with respect to those latter two agreements.

65. I do not accept that argument. I do accept that the union must demonstrate some
actual erosion, or some reasonably foreseeable erosion, of some of its bargaining rights. It is not,
in my view, necessary to demonstrate that each of the collective agreements has suffered an
actual or potential erosion. As noted above, the erosion may be identified as only a small portion
of the work covered by a collective agreement; it is not necessary to show that every provision of
a collective agreement is engaged by the employer’s new business, or that all of the types of the
work covered under the collective agreement are being performed by the related employer.
Similarly, a union’s bargaining rights may be contained in one or several collective agreements.
This may be the result of the manner in which those bargaining rights were obtained (as is the
case here) or may simply be the result of the parties’ bargaining. The fact is, the union looks to
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the employer as a source of work whenever the employer does any work claimed under any of its
collective agreements. It may do work regularly under one agreement, and only once in a while
under another. Once there has been a determination that there has been some actual or reasonably
foreseeable erosion of bargaining rights under one collective agreement, that is sufficient to cause
the Board to declare that all of the bargaining rights held by the union, however they are
expressed in one or more collective agreements, should apply to the related employer.

66. As an employer grows and expands, it may commence to perform work in sectors of
the construction industry in which it has not performed work before. That was certainly the
history of Ontario Hydro. As Ontario Hydro expanded, each of the applicants acquired
bargaining rights in those other sectors by means of an application for certification. The fact that
the one employer has been divided into a number of corporations, some of which are given the
responsibility to develop certain aspects of the business, makes it clear that work opportunities
may be pursued by any number of existing entities, or by new entities. The potential for that
expansion or allocation of business among the responding parties is sufficient to cause me to
exercise my discretion to grant the related employer declaration with respect to all of the
collective agreements.

67. Second, the responding parties state that Energy should not be bound because it has
been “effectively wound up”. It is not, of course, legally wound up. However, according to the
responding parties, it is essentially dead.

68. I do not view this as a reason not to issue a declaration. Certainly, a corporation must
be in existence if the Board is to make it a party to a proceeding, or to issue relief against it:
Briecan Construction Limited [2002] OLRB Rep. Sept/Oct 815. However, so long as it exists,
its relative state of inactivity is irrelevant. Many employers in the construction industry remain
dormant for years.

69. Given that the former business of Energy has been discontinued, however, the value
of litigating whether or not a particular act was a violation of a collective agreement or whether it
might have been made the subject of bargaining in non-ICI sectors in Board Area 3, is difficult to
see. In this case, the appropriate manner of taking that fact into account is to make the order with
respect to Energy effective only as of the date of this decision, and I so declare.

70. Finally, the responding parties submit that the declaration should not issue because of
the wording of the “off-property” and “on-property” collective agreements. These agreements
were all executed by what is now Hydro One, before the creation of the other responding parties
in this case. Each of the agreements states that Hydro One recognizes the union as the bargaining
agent for certain employees performing work which is, among other things, “limited to the work
performed by Network Services off {or on] Ontario Hydro Services Company property” and goes
on to define that term as follows:

“For the purposes of this collective agreement, Network Services shall mean the
division of Ontario Hydro Services Company that is responsible for all construction
and maintenance work off [or on] Ontario Hydro Services Company property””.

71. This is certainly not a reason for refusing to issue a declaration. I read the collective
agreements (without the benefit of any evidence) as simply a description of the way in which
work was organized within Hydro One at the time the collective agreements were executed. It
would not be the first collective agreement in the electrical power systems sector that named a
division of a corporation (previously Ontario Hydro) as the source of work, notwithstanding that
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that division had ceased to exist long before the collective agreement expired. In the absence of
any evidence, I am not prepared to assume that the collective agreement is so limited that the
employer party could eliminate a union’s bargaining rights through internal reorganization.
Further, to the extent that the work performed by Energy went beyond the scope of anything
performed by any of the predecessor companies, this is simply an expansion of the work of the
employer and the work opportunities created by the collective agreement. In this respect, the
reasoning in Brink’s Canada Limited, and Great Atlantic & Pacific Company of Canada Limited,
supra, quoted above, is applicable.

72. For these reasons I conclude that it is appropriate to issue the declaration under
subsection 1(4) that Energy, Hydro One, and the other responding parties in respect of whom
declarations have already been made, are one employer for all purposes of the Act and for all
purposes of the collective agreements listed in paragraph 3, effective the date of this decision.

HODS

73. - The responding parties’ argument with respect to this corporation is straightforward.
It has never done any construction work of any sort. It is pure speculation to inquire into the
work that HODS might do in the future. Indeed, the uncertainty surrounding the future of
production and distribution of electricity in Ontario is such that any speculation would be
particularly uncertain.

74. Speculation about what an employer might do in the future is indeed not a useful basis
of analysis. In this case, however, the evidence about HODS is quite clear. It was set up for the
sole purpose of investigating and, if possible, constructing transmission lines for the profitable
and efficient distribution of power. Its one seriously explored project was the Lake Erie link,
which did not proceed for financial reasons connected to market conditions at the time. The only
other project it has considered is a link between the Ontario grid and Manitoba. That is, it is in
the business of building transmission lines when doing so can make a profit. This is certainly the
kind of work that Hydro One does and Networks does. The fact that these applications have been
brought before the employer actually performed any work is not a reason not to grant the
application. Indeed, the usual complaint by a responding party in these applications is that the
union has waited too long to bring its application. The business purpose and objectives of HODS
are absolutely clear. There is no reason to wait until work actually begins.

75. With respect to CUSW and the Labourers, it is evident that the Lake Erie link, and
indeed the construction of virtually any transmission line, would involve work claimed under one
or more of their collective agreements. Mr. Meeker acknowledged that the Lake Erie link was a
transmission line. Hydro One probably does not perform the laying under water of oil-cooled
high voltage transmission wire very often, if at all, but that is simply a matter of different
technology. The construction of transmission lines and the electrical work inherent in it is at the
core of CUSW’s bargaining rights. Similarly, even if one were to look only at the land portion of
the Lake Erie link, short as it is, there would inevitably be some labourers’ work, if only to the
extent of material handling and clean up.

76. The position of the UA is more problematic. Mr. Morrison’s evidence with respect to
HODS was extremely tentative. That is not surprising given the absence of the details of the
work HODS contemplated. He testified that the UA claims certain work with respect to the
construction of transformers in a transformer station. In chief, he said that what he called an “oil-
o-static cable” (which he believed was similar to the one described by HODS) was a kind of
equipment known to him. He testified that the UA had an agreement with the IBEW that had



